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PALMERSTON NORTH CITY COUNCIL 
 
 

HEARING BY COMMISSIONER 
 
 

Friday 14 May 2021, 9.30am 
 

 
 
 
 
 
 

ORDER OF BUSINESS 
 
 
 

 Note: All pre-circulated evidence is available for viewing on the Palmerston 
North City Council website –  https://www.pncc.govt.nz/participate-
palmy/council-meetings/hearings/hearing-by-commissioner-objection-
to-decision-aokautere-land-holdings-ltd-coc-5787-14-may-2021/  

 
 
 

1. Hearing of an Objection from Aokautere Land Holdings Limited, 
under section 357a of the RMA in relation to a decision on a 
section 139 of the RMA application RC COC 5787.  
 
Hearing Procedure Sheet Page [3] 
 
To consider the following: 
 
(i) Aokautere Land Holdings Limited (Objector)  

a) Application for Certificate of Compliance dated 18 
September 2020 lodged by Aokautere Land Holdings 
Limited 

Page [7] 

b) Letter of Objection from Aokautere Land Holdings 
Limited, dated 10 November 2020 

Page [10] 

c) Statement of Les Fugle, Director of Aokautere 
Land Holdings Limited, dated 7 May 2021 

Page [11] 

  
(iii) Palmerston North City Council (Respondent)  
 Statement of Evidence of Simon Mori (Head of 
 Planning Services) dated 6 May 2021, with 
 Attachments 

Page [15] 

  

https://www.pncc.govt.nz/participate-palmy/council-meetings/hearings/hearing-by-commissioner-objection-to-decision-aokautere-land-holdings-ltd-coc-5787-14-may-2021/
https://www.pncc.govt.nz/participate-palmy/council-meetings/hearings/hearing-by-commissioner-objection-to-decision-aokautere-land-holdings-ltd-coc-5787-14-may-2021/
https://www.pncc.govt.nz/participate-palmy/council-meetings/hearings/hearing-by-commissioner-objection-to-decision-aokautere-land-holdings-ltd-coc-5787-14-may-2021/
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(iv) Right of Reply of Objector  
 

 
2. Exclusion of Public 

 
The Commissioner will reserve the right to make the decision with the 
public excluded. 

 
 
 

 



 

 

 

 

INFORMATION CONCERNING PROCEDURE FOR A HEARING  

 
This information is for the assistance of persons participating in a hearing. 
 
1. Engagement of Counsel 

You can present your own case, but if you wish you can engage legal counsel 
or any other person to appear on your behalf. 
 

2. Public Hearings 
All hearings are public and the media and any member of the public is entitled 
to be present.  The Hearings Committee or Commissioner has the power, 
however, to make an order to protect sensitive information. (See paragraph 14 
below). 
 

3. Hearings Committee or Commissioner Conducting the Hearing 
The Council has delegated the conduct of the Hearing and the power to make 
a final decision to the Hearings Committee or a Commissioner.  A Commissioner 
will conduct the Hearing if the Council has an interest in the application or the 
appointment of a Commissioner has been requested by the Applicant 
pursuant to section 100A of the Resource Management Act 1991. 
 

4. Agenda 
An agenda for the Hearing will be sent to you before the Hearing.  The agenda 
lists generally the order of the day although there may be some variation to 
this.  The agenda will also include pre-circulated evidence.  (See paragraph 6 
below). 
 

5. Attendance of Parties 
Unless you have previously sought and been granted an adjournment of the 
hearing, if you do not or are unable to attend the Hearing, the Hearings 
Committee or Commissioner may proceed and make decisions in your 
absence.   

 
6. Preparation of Evidence 

Important requirements for the preparation and circulation of reports and 
evidence are set out in the letter giving you notice of the hearing.  
 
For all reports and evidence that are pre-circulated before the Hearing, the 
Hearings Committee or Commissioner may decide that the evidence be taken 
as read or that you may elaborate on principal points.  In this case, there would 
be no need for this evidence read in full.  You will not be obliged to elaborate 
any further unless asked to.  
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7. Content of Evidence 
Parties may elaborate on points they have already raised in their original or 
further submission. 
 
Where it is considered that there is likely to be excessive repetition, the 
Chairperson of the Hearings Committee or Commissioner may limit the 
circumstances in which parties having the same interest may speak or present 
evidence. 
 

8. Venue for the Hearing 
The Hearing will be held at the Palmerston North City Council in the Council 
Chamber which is situated on the first floor of the Civic Administration Building, 
32 Te Marae o Hine - The Square, Palmerston North (unless otherwise stated).  
Please note that access is via the automatic doors on Te Marae o Hine - The 
Square side of the roadway where our Customer Service Centre is situated.  
There are stairs and a lift to the first floor on the right as you enter the building. 
 

9. Evidence 
The Hearings Committee or Commissioner may require evidence given at the 
Hearing to be on Oath or Affirmation.  Any pre-circulated evidence may also 
be required to be sworn whether it is read or taken as read. 
 
If a witness is unable to attend the Hearing, the Hearings Committee or 
Commissioner has the discretion to accept evidence in the form of an affidavit.  
An affidavit must be in writing, sworn before a solicitor, Justice of the Peace or 
other authorised officer, and should also set out the reasons why the witness is 
unable to attend the Hearing in person. 
 

10. Cross Examination 
There is no right of cross-examination.  This means that the parties do not have 
the right to address questions to other parties, or to the Hearings Committee or 
Commissioner.  The Hearings Committee or Commissioner may, however, 
question any party concerning their submission or evidence. 
 

11. Conduct of the Hearing  
At the start of the Hearing the Chairperson of the Hearings Committee or 
Commissioner will introduce the commissioners, if appropriate, and staff 
members present and will briefly outline the Hearing procedure. 
 
The following order of appearance will usually apply: 
(i) Objector and witnesses;  
(ii) The Planning Officer for Palmerston North City Council; 
(iii) The Objector, who has a right of reply. 
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12. Tikanga Maori 
Tikanga Maori is recognised where appropriate and the Hearings Committee 
or Commissioner will receive evidence written or spoken in Maori. 
 
If you wish to speak in Maori at the Hearing, please contact the Democracy & 
Governance Administrator within seven days of the date you receive the letter 
notifying you of the Hearing.  This is to enable arrangements to be made for a 
certified interpreter to attend the Hearing, (Section 4(5) Maori Language Act 
1987) 
 

13. Visual Aids 
If you wish to use a data projector, video, whiteboard, pin-up board or a similar 
aid, please contact the Democracy & Governance Administrator no later than 
two days before the Hearing so that arrangements can be made. 
 

14. Sensitive Information 
The Hearings Committee or Commissioner may make an order to protect 
sensitive information.  The reasons for which such an order can be made, and 
the consequences, are detailed in Section 42 of the Resource Management 
Act 1991. 
 

15. Adjournment of the Hearing 
The Hearings Committee or Commissioner has the power to adjourn the 
Hearing. 
 

16. Decision of the Hearing 
After the Hearings Committee or Commissioner has heard the evidence and 
submissions, it will usually declare the Hearing closed and will leave the Council 
Chamber to consider its decision.  All parties will be advised in writing of the 
decision on the objection and the reasons for the decision. 
 

17. Additional Information 
After the Hearings Committee or Commissioner has reserved the decision, 
further details of information from any party involved in the proceedings may 
be requested.  If this happens, all parties will be circulated with copies of the 
additional information obtained and will be given the opportunity to comment 
before the Hearings Committee or Commissioner makes a final decision. 
 

18. Appeals against Council Decision 
Any person who has made an objection has a right of appeal to the 
Environment Court.  Such appeal may be against the whole or any part of the 
decision.  The time within which the right of appeal to the Environment Court 
must be exercised is within 15 working days of notice of the decision being 
received in accordance with the Resource Management Act 1991. 
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Because the appeal procedure is more involved than the initial Hearing, it is 
suggested that parties consult a solicitor if they wish to appeal. 
 

19. Variation of Procedure 
The Chairperson of the Hearings Committee or Commissioner may, at his/her 
sole discretion, vary the procedures set out above if the circumstances indicate 
that some other procedure would be more appropriate. 
 

20. General 
You should not endeavour to contact members of the Hearings Committee or 
the Commissioner.  However a staff member of the Council, on behalf of the 
Hearings Committee or Commissioner, may contact you to arrange an 
inspection of any property affected by the application.  In this event, do not 
discuss the case with them. 
 

* * * * * 
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BEFORE THE HEARING COMMISSIONER: 
  
  
  
  
  

IN THE MATTER OF:                                                         Notice of objection pursuant to section 
357A       
                                                                                      of the Resource Management Act 1991 
  
  
   
  

BETWEEN:                                                                          Aokautere Land Holdings Limited 

                                                                                      (“Applicant”) 
  
  
  
  

AND                                                                                Palmerston North City Council – Council  
                                                                                        (“Respondent“) 
  
  
  
                                                                                                   
  
  
  
  

    
        
  
  
   
— —————————————————————————————––—————————————- 

                 Statement of Les Fugle  
              Director of the Applicant 

                    Dated: 7 May 2021 
—————-++————————————————————––——————————–—————— 
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      Certificate of Compliance  
 

 
Introduction: 
  

1.     I am the director of Aokautere Land Holdings Limited (“ALH”)  
  

2.     Following an exchange of communication with the Palmerston North City Council (‘Council”) 
ALH sought from Council a Certificate of Compliance (“CoC”) pursuant to s139 of the 
Resource Management Act 1991. 
  

3.     On 10th of November 2020, Mr Simon Mori wrote, on behalf of Council, declining the 
application. That letter is attached to Mr Mori statement of evidence dated 6 May 2021. 
  

The law: 
  

4.     Section 139(5) of the RMA specifies a Territorial Authority “must” grant CoC if the activity 
can be done lawfully, without a resource consent and the required fee having been paid. 

  
5.     ALH submits the proposed activity is within Council’s permitted rule(s) and having paid the 

required fixed fee a CoC must be issued.  
  

The proposal:  
  

6.     To create a earth platform measuring 20 x 25 meters (500m2) and to a height 1.5 meter 
above the existing land within the Limited Development zoning. The outer edges of the 
earth platform do not make contact with the surrounding embankment slopes.  

  
7.     The platform shall be used to grow trees. 

  
Issues: 
  

8.     In determining whether activity sits within Council permitted activity rules Commissioner 
must consider whether the proposal is outside the governing Earthworks rule 6.3.6.1 and 
the Limited Development rule 10.7.1.6 
  

Earthworks R6.3.6.1: 
  

9.     The proposed earth platform does not exceed the 500m2 nor the 1.5meter (measured 
vertically) permitted threshold pursuant to r6.3.6.1(b)(i) and for reasons outlined hereafter 
the activity is within the second limb (ii)  

  
10.  Mr Mori advances while the platform size is within the permitted rule a consent is still 

required as the platform shall be position on un-consented fill.   
  

11.  Responding to Mr Mori’s view: ALH refutes the site contains un-consented earthworks and, 
in any event, say whether or not there is un-consented earthworks is immaterial because; 
  
a)     To satisfy the second limb of the rule there must be “no alteration of the existing 

ground level by more than 1.5 meter (measured vertically)”. The rule language is clear in 
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that measurement is measured from “existing” height and must not exceed 1.5 meter 
upward in order to be permitted activity. That intended fits within both limb (i) and (ii)  

  
b)     Mr Mori’s position is founded on having substituted the rule word “existing” with 

“previous” in order to account for un-consented work. Not only is un-consented 
work denied but there is no scope to rewrite a rule ahead of formal process.  

  
c)     Mr Mori has raised the site previous history: RM2466 was a consent granted by Council 

to earth-fill the entire gully albeit project ceased midstream as consent had expired. The 
situation becomes if no consent alive control of the land is governed by the territory 
authority’s district plan i.e. r6.3.6.1 allowing the activity if within the rule  performance 
standards  

  
d)     Mr Mori points to Mr Pirie’s evidence during LU4085 hearing that earthworks were 

undertaken on the site after RM2466 became stale. While that statement is correct Mr 
Pirie’s comment has been taken out of context. Mr Pier was simply confirming earth had 
been placed in the gully not whether or not that placement exceeded the permitted 
quantum.  

  
Limited Development zoning 10.7.1.6: 

  
12.  It is important to understand the purpose behind the rule. The intent of the zoning is to give 

Council control over land within the zoning to ensure an activity is not carried out in a 
manner that could undermine the gully slope(s) stability as if disturbance were 
undertaken that could expose neighbouring land to subsidence. Plainly, earth filling of the 
gully removes aforesaid risk. As alluded above Council had granted consent to earth fill the 
gully and, prior to RM2466 the head of the gully had been filled with housing now built 
upon.  

  
13.  It is for above stability reason that Council has set performance standards that no 

modification of an existing slope may occur without consent.  ALH activity does no require 
modification of any “existing” slope. 
  

14.  Mr Mori acknowledges within his last paragraph on page 3 of his decision that the earth 
platform is “landscape earthworks” and the work is a permitted activity providing the 
performance standards of the rule are met. Thereafter on page 4 Mr Mori addresses why 
AHL application does not satisfy the rule performance standards. 
  

15.  At (i) Mr Mori says application does not explicitly state whether construction of the 
platform shall involve removal of soil. That point would only require addressing had removal 
of spoil being intended while noting the rule permits removal of 10m3 of spoil. This latter 
point acknowledges while protection of the slopes is necessary a degree of slope 
disturbance may occur as of right 
  

16.  At (i) Mr Mori questions what constitutes a slope and addresses that issue at section 5 albeit 
the report contains no such section. Given application clearly states the platform will not 
extent to the gully embankments/slopes Mr Mori must be calling the surface beneath the 
platform a slope. If so, application points out the land is flat i.e., cross fall between the gully 
embankments is horizontal, further, bearing in mind the intent of the rule and, platform is to 
be built on existing cross fall/slope the activity does not breach the rule performance 
standards. 
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17.  Mr Mori point (iii) is somewhat confusing but appears to accept performance standard (iii) is 

to allow trees to be planted in the situations of temporary removal of spoil but then says the 
rule does not allow planting of trees on the platform. ALH says it makes no logical sense not 
to allow tree planting on the platform yet allow on the slope(s). In any event the sub clause 
is irrelevant as that applies to a situation where planting is carried out on a slope.  
  

18.  ALH says Mr Mori has read more into the rules than rules state. It is furthermore noted 
Council has issued a RMA 1991 Notice of Requirement wanting to construct a road between 
Abby Rd and Johnstone Dr and in doing so requires filling of the gully. This in turns involves 
modification of the gully slopes.  
  

19.  In conclusion: ALH says its earth platform is permitted activity pursuant to Council’s district 
plan rules therefore a CoC must be granted. 

   
  

 
Dated: 7 May 2021 
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