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The evidence of lay witnesses identifying those aspects of the environment
which are appreciated by them, the reasons for that appreciation, and
expressing their views as to how their appreciation might be reduced by a
particular proposal, are legitimate subjects of lay evidence. We have had due
regard to such evidence. That consideration does not extend to information
sourced from the internet that went into areas such as technical noise issues
and health effects.

[67] We will deal specifically with the more significant articles that were relied on |
by some of the witnesses under the technical topics to which they refer, but generally we
agree with and adopt Judge Dwyer’s approach. This is not to say, however, that the end
decision is determined solely by expert evidence. Where there is a need for risk
assessments to be made about future effects on the environment, both expert and lay
evidence can often assist the Court to predict how likely it is that these effects might
eventuate, and if they are likely, what the nature and impact of them is likely to be, but

the weight to be given to expert and lay evidence depends on the issue in contention.

THE ACTUAL AND POTENTIAL EFFECTS OF THE PROPOSAL ON THE
ENVIRONMENT

[68] Section 104(1)(a) requires us to have regard to any actual and potential effects
_on the environment of allowing the activity. We have already outlined how the RMA
defines “effect”. “Environment” is defined in s2 of the Act as:

In this Act, unless the context otherwise requires,—

environment includes—

(a) ecosystems and their constituent parts, including people and
communities; and

(b) all natural and physical resources; and
(c) amenity values; and

(d) the social, economic, aesthetic, and cultural conditions which affect
the matters stated in paragraphs (a) to (c) or which are affected by
those matters

[69] We have outlined in the Introduction the positive and potentially adverse effects
on the environment arising from this proposal that were raised by the parties. We will

deal with each in turn.
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What are the potentially positive effects on the environment?

[70] Meridian contended that a number of benefits would accrue from the
development of the proposal at local, regional and national levels. In general terms, these

included;

e the national benefit of meeting predicted electricity demand from a reliable

renewable energy source.

e economic benefits to the local and regional economies,

Some submitters challenged the predicted economic benefits to the local and regional
economies, the demand predictions presented to the Court by Merldlan, and the reliability
of wind generation.

Renewable energy

[71] Meridian submitted that the legislative framework favours renewable energy
projects, and the fact this is one, is a positive effect. This is correct in the sense that s7(j)
of the RMA requires us to have particular regard to the “benefits to be derived from the

use and development of renewable energy:™"

The NPS — Renewable Electricity Generation 2011

[72] The importance of renewable energy has been highlighted 'in The NPS —
Renewable Electricity which came into effect in May 2011 and which, as we have
outlined, is a statutory planning instrument under s104(1)(b) to which we must have
regard. It recognises renewable electricity generation activities, and the benefits of

renewable electricity generation, as matters of national importance under the RMA.*

[73] The Preamble to the NPS - Renewable Electricity states the central government
has reaffirmed the strategic target that 90 percent of electricity generated in New Zealand
should be derived from renewable energy sources by 2025. It also states that in some

instances the benefits of renewable electricity generation can compete with matters of

! §7(j) was inserted into the RMA as from 2 March 2004, by s 5(2) Reserve Management (Energy and
Climate Change) Amendment Act 2004 (2004 No. 2)
3 ‘I‘he NPS - Renewable Electricity, p. 4 and Explanatory Note p. 8.
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national importance as set out in section 6 of the RMA, and with matters to which
decision-makers are required to have particular regard to under section 7. Further, it
states that development that increases renewable electricity generation capacity can have
environmental effects that span local, regional and national scales, often with adverse

effects manifesting locally and positive effects manifesting nationally.

[74] The NPS - Renewable Electricity has a sole objective, being:

To recognise the national significance of renewable electricity generation
activities by providing for the development, operation, maintenance and
upgrading of new and existing renewable slectricity generation activities, such
that the proportion of New Zealand’s electricity generated from renewable
energy sources increases to a level that meets or exceeds the New Zealand
Government’s target for renewable electricity generation.

[75] The NPS — Renewable Electricity objective and policies, where relevant, are
required to be considered by decision-makers in determining resource consent

applications.

[76] The NPS - Renewable Electricity policies rélevant to this proposal include:

A. Recognising the benefits of renewable electricity generation
activities

POLICY A

Decision-makers shall recognise and provide for the national significance of
renewable electricity generation activities, including the national, regional and
local benefits relevant to renewable electricity generation activities. These
benefits include, but are not limited to:

a) Maintaining or increasing electricity generation capacity while
avoiding, reducing or displacing greenhouse gas emissions;

b) Maintaining or increasing security of supply at local, regional and
national levels by diversifying the type and/or location of electricity
generation;

c) Using renewable natural resources rather than finite resources;

d) The reversibility of the adverse effects on the environment of some
renewable electricity generation technologies;

e) Avoiding reliance on imported fuels for the purposes of generating
electricity.

B. Acknowledging the practical implications of achieving New
Zealand’s target for electricity generation from renewable
sources.

HEN OF S, POLICY B

2 e ——

3 \\ Decision-makers shall have particular regard to the following matters:
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c) meeting or exceeding the New Zealand Government’s national target for
the generation of electricity from renewable sources will require the significant
development of renewable electricity generation activities.

C. Acknowledging the practical constraints associated with the
development, operation, maintenance and upgrading of new and
existing renewable electricity generation activities.

POLICY C1

Decision-makers shall have particular regard to the following:

a) The need to locate the renewable electricity generation activity where
the renewable energy resource is available;

b) Logistical or technical practicalites associated with developing,
upgrading, operating or maintaining. the renewable electricity
generation activity;

c) The location of existing structures and infrastructure including but not
limited to, roads, navigation and telecommunication structures and
facilities, the distribution network and the national grid in relation to
the renewable electricity generation activity, and the need to connect
renewable electricity generation activity to the national grid;

d) Designing: measures which allow operational requirements to
complement and provide for mitigation opportunities; and

e) Adaptive management measures.

POLICY C2

When considering any residual environmental effects of renewable electricity
generation activities that cannot be avoided, remedied or mitigated, decision-
makers shall have regard to offsetting measures or environmental
compensation including measures or compensation which benefit the local
environment or community affected.

The New Zealand Energy Strategy 2011-2021

- [77] We were referred to the New Zealand Energy Strategy 2011-2021: Developing
our energy potential, New Zealand Government, August 2011 (“the Strategy”). This is
not a statutory document, but because it refers to renewable energy targets and because
Policy B(c) of the NPS — Renewable Electricity requires us to have regard to the
Government’s national target for renewable electricity generation, it is a relevant
document to which we should have regard under s104(1)(c). No party contended

otherwise.

[78] The Strategy identifies energy security and response to climate change as two

f»;(“’éi“{ Q*['*5;§/igniﬁcant global energy challenges which have ramifications for New Zealand’s energy
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future. In relation to response to climate change, two of the government’s four priorities
identified in the Strategy are to diversify resource development, and to be
environmentally responsible. We will discuss energy security shortly.

The evidence

[79] Mr Pyle, the chief executive of the New Zealand Wind Energy Association
(“NZWEA”) gave evidence on this topic. NZWEA is a membership-based industry
association. Ifs activities are funded by its members and it is a non-profit organisation. It
does not have any financial involvement in the proposal or any other wind farm
development but Meridian is a member of NZWEA, as are all of the major electricity
generator-retailers, independent electricity generators, Transpower and several lines
companies, a number of major international and domestic wind turbine manufacturers,
and a range of other companies with interests ranging from site evaluation through to

operations and maintenance of wind farms.

[80] Even though NZWEA is an industry-based organisation, Mr Pyle’s evidence
was helpful to assist our understanding of, among other things, renewable energy and the
demand for electricity and the need for security of supply. Mr Pyle told us that the
energy sector has been identified as a key action area for reducing New Zealand’s
greenhouse gas emissions.® Developing renewable energy resources and reducing

energy-related greenhouse gas emissions are two specific areas of focus.*

[81] We were told that the wind farm would not emit greenhouse gases, and with
very low variable operating costs, and a requirement to offer generation electricity into
the electricity market at $0.01/MWh, would operate ahead of thermal power stations. Mr
Truesdale also told us that remewable options for electricity generation are more
commercially attractive because, under the Emissions Trading Scheme, thermal

generators face increased operating costs because they pay for carbon emissions.

[82] The evidence also established that in order to meet the government’s target of
90% renewable generation and to meet future demand growth, a substantial amount of
new renewable generation needs to be developed.* We were told that under central

# Mr Pyle, evidence-in-chief, paragraphs [6.2] and [6.11]

o ! 1bid, page S
R P Truesdale, evidence-in-chief, paragraph [11]
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demand forecasts prepared by the Ministry of Economic Development (“MED”) and the
Electricity Commission (now the Electricity Authority), new renewable generation
capable of contributing around 18,400 and 21,000 GWh to annual supply requirements

would need to be developed to attain this target by 2030.*

[83] NZWEA has estimated the requirement for renewable electricity by 2025 at
~around 13,000GWh, or an average of around 900GWh per yéar. Mr Pyle told us that this
represents an increase in total renewable generation of around 40% in just 14 'years.‘” He
noted that over the past 15-20 years New Zealand’s total renewable geheration has only’
increased by around 3,000-4,000GWh in total (or around 15%), demonstrating the
challenge of the target and the importance of all the proj ects that will contribute towards
it.*® Mr Pyle referred to Meridian’s calculation that this proposed wind farm could
generate up to 260GWh per year, which he noted represents just less than 30% of one

year’s estimated annual new renewable generation requirement.49

[84] Given the evidence we heard, and the lack of any substantive challenge to it, we
are satisfied that a positive effect arising from this proposal is that this it involves

electricity generation from a renewable source.
The demand for electricity and the need for security of supply

[85] We were told that developing additional generation opportunities in the upper
South Island will reduce the amount of supply that would otherwise need to be imported
through the national grid. We were told (and it was not substantively challenged) that the
demand for electricity in the upper South Island exceeds generation by a substantial
margin, with electricity having to be imported at all times through the grid from the
Waitaki area, with corresponding transmission losses. The argument was that developing
generation locally would reduce transmission losses (in effect generation from elsewhere
that is otherwise wasted during transmission),” the cost of which is reflected in the spot
market electricity prices. Meridian contended that if local generation is increased, the

gap between regional spot market prices and prices in other regions is likely to reduce.’®

%S Mr Truesdale, evidence-in-chief, paragraph [11]
‘T Mr Pyle, evidence-in-chief, paragraph [6.19]
“ Mr Pyle, evidence-in-chief, paragraph [6.19]
ﬁ,&v’"’ - W:% Mr Pyle, evidence-in-chief, paragraphs [6.18] and [6.22]
"  SERL OF mer Truesdale, evidence-in-chief, paragraph [17]
f /\,\ AT 5 S}é‘etmn 6.3 of the Concept Report
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[86] Mr Truesdale, a consultant to Meridian with engineering qualifications and
extensive experience in the electricity industry, oversaw the preparation of the report
“Hurunui Wind Farm Project — Electricity-related Benefits” dated February 2011 which
formed a part of Meridian’s Assessment of Environmental Effects.

[87] Mr Truesdale’s analysis, which was not substantively challenged, suggested
that by reducing the flow of electricity into the upper South Island, the proposed wind
farm could on average reduce the cost of purchasing electricity from the spot market in
2020 at the Waipara and Culverden grid connection points compared to Benmore by
around 0.8%.” Assuming an average Benmore spot price of around $100 in 2020, this
analysis indicated the reduction in the combined costs of purchasing electricity from the
market at the Waipara and Culverden grid connection point compared to Benmore of
around $120,000 per annum. The impact of this across all grid connection points in the

Canterbury region would be around $3.5m per annum.>

[88] At the outset of the hearing there was some publicity about the Tiwai Point
aluminium smelter, and whether the plant would be closed if a solution to the pricing of
electricity supply to it could not be resolved. Some submitters contended that if this
occurred, it would obviate the need for further generation opportunities for Meridian, as
demand would reduce. Mr Muldoon told us that should this occur it would have no
bearing on demand in the upper South Island, giw‘/en that the electricity supplied to Tiwai
Point does not connect to this part of the grid.

[89] Mr Pyle referred to the MED forecast that electricity demand will continue to
grow at an average rate of approximately 1.5% per year (compounding) through to 2030,
despite the expectation of significant energy efficiency gains.>*

[90] Mr Pyle also addressed the topic of security of electricity supply. As part of the
establishment of the Electricity Authority, the Electricity Industry Participation Code
2010 came into force on 1 November 2010. Under the Code, Transpower is responsible
for forecasting and publishing information on the level of security and supply, and for

2 Mr Truesdale, evidence-in-chief, paragraph [19]
53 Mr Truesdale, evidence-in-chief, paragraph [20]
5% Mr Pyle, evidence-in-chief, paragraph [6.18] Mr Pyle acknowledged that Transpower uses a slightly
W“‘“**-«.séower growth estimate. NZWEA has estimated the requirement for new renewable energy electricity by
’

s SEAL GF ;3025 at around 13,000GWh, or an average of around 900GWh per year.
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managing supply emergencies. The Code specifies a winter energy margin of 17% for
the overall New Zealand system.”

[91] Dry year events can create risks to the security of electricity supply. We were
told that dry years have occurred in 2001, 2003 and 2008, and frequently in previous
decades. Because of this, Mr Pyle identified a need for investment in new electricity
generation projects and for diversification away from the current reliance on hydro-

generation.*®

[92] Several submitters were concerned about the reliability of wind generation and
used this as a basis to challenge Meridian’s predictions about the electricity that would be
able to be generated from it. At its most simplistic, the argument was that if the wind is
not blowing, electricity is not being generated, and furthermore it cannot, unlike hydro,
be stored.

[93] We heard a reasonable amount of evidence about the superior quality of the
wind resource on the proposed site. This evidence established that the turbines would be
able to generate 87% of the time.”” Whilst accepting that wind generation is intermittent,
the significant point highlighted by Meridian’s evidence was that, given New Zealand’s
high proportion of hydro capacity, it is better placed than many countries to integrate

intermittent wind generation,®

[94] Mr Pyle also noted that wind energy is a reliable source of generation because it
varies little on a long-term basis, He noted that the available energy from the wind
typically only varies by around 5-10% annually, compared to around 20% for hydro-
generation, Accordingly, wind energy, by displacing sources of generation that can store
their fuel (e.g. gas, coal, hydro), and by having a relatively low annual output variation,
makes an important contribution to ensuring that the energy margin component of

security of supply can always be achieved.*

[95] We are satisfied that the reliability of the resource is not really a serious issue in

this case.

55 Mr Pyle, evidence-in-chief, paragraphs [9.3] - [9.4]
% Mr Pyle, evidence-in-chief, paragraph [9.8]
fvwg"&M"“O";‘%i;\Mr McKinney, evidence-in-chief, paragraph [8]
P2 3/ g fﬁf{\‘g Truesdale, evidence-in-chief, paragraph [27]
N i Pyle, evidence-in-chief, paragraph [9.5]
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[96] Mr Pyle also focussed his evidence on what he described as an “even more
pressing need for new generation in Canterbury”.®® He referred to Transpower’s Annual
Planning Report, which identifies that maximum demand in Canterbury is currently
843 MW (estimated to increase to 981 MW by 2020); yet local generation is only
77.1 MW. We were told that this shortfall must be imported into the region via the
transmission network, leaving the region vulnerable to faults or constraints in that
network, and increasing total generation demand due to the losses that occur as the

electricity is transported into the region.

[97] Mr Pyle’s evidence was that if the proposal was granted, it would improve the
security of supply to the region and would enable water used for hydro generation to be
stored for future use, a factor that is particularly important in dry years.

[98] We are satisfied that the evidence establishes that there is significant demand
for additional electricity generation in this area, and that there is also a need to improve
the security of supply to this region and elsewhere. |

Economic benefits

[99] There was no challenge to the fact that economic benefits will flow from the

proposal; the question was to whom. 61

[100] Mr Muldoon, an engineer who is Meridian’s Wind Development Manager, told

us that the anticipated economic benefits include:

(a) local economy expenditure, both during the construction and operation stages
as follows:

(i) an estimated NZ$54 million (25% of the total budget for the project)

to be spent directly within the North Canterbury region;*

(ii) during the 18-24 month construction period, employment is
anticipated to peak at approximately 100-150 people with

0 Mr Pyle, evidence-in-chief, paragraph [9.9]

' Mr & Mrs McLean, evidence-in-chief, paragraph [6.4]; Ms Barnes, evidence-in-chief, paragraph [23];
Q\l;/[s Meares, evidence-in-chief, paragraph p [34]

/%AM Muldoon, evidence-in-chief, paragraph [58]
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approximately 600 people inducted onto the site during the course of

construction,® and

(iii) after construction, 4 full-time staff members will be employed. We
were told that Meridian’s experience of other wind farms located in
rural environments is that a number of these staff base themselves
close to the site;64

65

(b) farmers who are hosting wind turbines will receive income;”” and

(c) a community fund is proposed to be established to provide direct benefits to

the local community once the wind farm is operational.

[101]  Some submitters were sceptical that the local and regional community would
benefit much at all, particularly given that the construction industry within the region is
stretched by the Christchurch rebuild. Whilst this may be the case, there is no
requirement that any benefits should directly accrue to the local or even regional
community. The proposal if granted will still generate employment and cash into the

economy.

[102]  The community fund was to directly benefit the local community. Whilst we
will say more about this later in this decision, the offer by Meridian is to contribute
$100,000 towards the fund over a three year period from when construction commences,
but thereafter any annual contribution would be at Meridian’s discretion. We were asked
to infer that the fund is likely to be ongoing, given that Meridian has reviewed
community funding arrangements for its other wind farms and has extended their
operation, sometimes by contributing higher amounts than that which was originally
offered.®

[103] We agree that should the wind farm be consented there will be economic

benefits flowing from it.

A 64
™ Mr Muldoon, evidence-in-chief, paragraph [5
% 33“{\_{‘ O/'“.\}\ Mr Muldoon, evidence-in-chief, paragraph [7

8 Mr Muldoon, evidence-in-chief, paragraph [58]
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Conservation initiatives and other technologies

[104] Some submitters contended that demand could be affected by conservation
initiatives and/or that other technology such as solar generation could also impact on it.
We are satisfied from the evidence we heard that, even if conservation and efficiency
gains are made, there is still a shortfall of generation capability to meet the predicted

increased demand.

[105] As to alternative technology, Meridian is not required to assess or include
alternatives of this kind as part of its proposal. Furthermore, we did not hear any
evidence that enabled us to rely on with confidence that other generation technologies
were available to meet the predicted demand within the estimated time frame it is

required.

What are the potentially adverse effects on the environment?

[106]  As signalled in our introduction, most of the contested evidence focussed on
potentially adverse effects arising from the wind farm. These effects related to:

e landscape and visual amenity;
e noise;

e health;

e traffic and construction;

e ecology including avifauna;

e recreation and tourism; and

e property values.

[107] We heard the evidence about these matters as “topics”, meaning that the
evidence from each of the parties about the particular potentially adverse effect was heard
consecutively, with the witnesses being cross-examined as required. This had the benefit
of all information (both submissions and evidence) on a particular topic being able to be
presented and challenged in a cohesive way, and the issues under each topic were able to
be more clearly focussed and defined.
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[108] We will deal with each of these topics in turn, and where appropriate the
conditions proposed by Meridian (and HDC and CRC) to mitigate any adverse effects
will also be analysed.

[109]  The primary position for those opposed to the wind farm was that adverse
effects could not be appropriately mitigated, but as a backstop position the Society and

Mr Carr proposed alternative conditions on some topics.
Landscape and visual amenity
Overview

[110]  Under ss7(c) and (f) of the RMA we are required to have particular regard to
“the maintenance and enhancement of amenity values ... and the quality of the
environment” when considering whether or not to approve the proposal. A key issue in
this case was whether the introduction of wind turbines to the landscape would change it
to such an extent that there would be an adverse effect on “the maintenance and
enhancement of amenity values ... and the quality of the environment”. The cumulative

effect of the Mt Cass wind farm on visual amenity was also an issue for some.

[111]  “Amenity values” are defined in s2 of the RMA as:

...those natural or physical qualites and characteristics of an area that
contribute to people’s appreciation of its pleasantness, aesthetic coherence,
and cultural and recreational attributes.

The definition of “environment” in s 2 also includes amenity values. In this section we
will refer to the potential impact on “visual amenity”, understanding that “amenity”

incorporates other factors as well.

[112]  When dealing with landscape and visual amenity issues several basic legal
principles need to be remembered. The first is that there is no right to a view.®’ Even
though we must have particular regard to the maintenance and enhancement of amenity
values, this is not the same thing as saying there is a right to a view.®® The second is that
a landowner is permitted to use their land as they see fit, providing that the use of it does

Anderson v East Coast Bays City Council (1981) 8 NZTPA 35, page 37 (HC)
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not breach any legal requirement.”’ It follows that the use of land by a neighbour in some

circumstances can lawfully change an existing view.

[113]  The significance of a particular landscape to people who live near it and are
thereby affected by any change to it (and the interrelated effect on visual amenity) require
us to carefully consider both local and expert views. An analysis of the District Plan
provisions relating to landscape and visual amenity is also important because this is the

framework against which local expectations about amenity must be measured.

[114] We heard a considerable amount of evidence about this topic from those who
live locally and from the expert witnesses. The expert landscape witnesses were Mr
Rough for Meridian, Mr Craig for HDC and Ms Steven for the Society. " Visual
simulations showing how the turbines will most likely appear in the landscape were
prepared by Truescape (for Meridian) and BuildMedia (for the Society). These

simulations were separated into private and public viewpoints.
[115] We also undertook four site visits during the hearing:

(a) The first was undertaken shortly after opening addresses. From this we gained
an overview of the area said to be affected by the proposal, and we considered
the public viewpoints potentially affected by the proposal.

(b) We then requested and undertook a site visit to Meridian’s Te Uku wind farm
near Raglan, to gain an understanding of the size of the turbines, given that the
turbine proposed in this case is similar to that used at Te Uku.

(c) We then undertook two separate site visits to a number of private addresses in
order to understand better the submitters’ concerns about the impact on their

visual amenity.,

[116] We will first outline the relevant provisions in the District Plan before
evaluating the change to the landscape that will occur if the proposal is granted, with
specific reference to the identified public and private viewpoints. The evaluation will

. % Meridian, legal submissions on landscape and visual amenity effects, paragraph [45]
&wc:\: AL LI‘;«J" The landscape experts participated in expert conferencing before the hearing, and their joint witness

,fi\g(f«//m\ \zé}\a\ucusing statement outlined the relevant issues, including those agreed, and those which were not.
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also consider whether or not any cumulative visual amenity effects arise as a result of this

proposal and the Mt Cass wind farm.
How does the District Plan address landscape and visual amenity?

[117]  As we have already outlined, the provisions in the District Plan relating to
Important Landscapes under Ob] ective 7 and Environmental Amenity under Objective 10

are relevant.

[118]  The District Plan states that the starting point for defining the landscape
resource is a 1995 report (“the Lucas report”),”' and that further work will be ongoing.
The Plan acknowledges that landscape as a resource is not static, and that a large
proportion of the Hurunui landscape is a working landscape used for a range of legitimate
pastoral, horticultural and forestry activities. The District Plan recognises distinctions
between “outstanding” landscape areas and the remainder of the district. Relevant
provisions include:
Objective 7

To protect and enhance the natural features and landscapes of the Hurunui
District which are valued by the community by managing change in the
landscape in a manner that has particular regard to natural processes,
features, elements, and the heritage values, which contribute to this
resource’s overall character and amenity.

Policy 7. 2

To encourage subdivision, use and development activities to be undertaken in
such a way that the natural features and landscapes which contribute to the
amenities of the District are protected and enhanced.

Policy 7. 3

To control subdivision, use and development where there would be an
adverse effect on outstanding natural features or landscapes and to avoid or
mitigate the effects on areas which have a high degree of naturalness,
visibility, aesthetic value or expressiveness.

Policy 7. 4

To promote the restoration and enhancement of important natural features
and landscapes.

[119]  Although these provisions refer to natural features and landscapes that might be
valued by the community and those classified as “outstanding” or “important”, the rules
in Section A2 specifically apply only to “outstanding landscape areas” that are shown on
a plan at Appendix A2 and the Planning Maps.

05" RIS M,
s 5 \g\, %s\;ﬁ;{)g‘ ]).,ucas Associates, February 1995, “Landscapes of the Hurunui District”.
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[120]  The provisions relating to Environmental Amenity centre on Objective 10, but
there is some overlap between this section and others in the District Plan, particularly
those relating to landscapes. Objective 10 states:

Objective 10

A healthy and safe environment within the District and maintenance and/or
enhancement of amenity values which the community wishes to protect.

[121]  The various policies listed under this objective relate to avoiding, remedying or
mitigating adverse effects of activities on amenity values (refer to Policies 10.1, 10.3,
10.5, 10.5a, and 10.9). Of particular relevance to this topic are the following two
policies:

Policy 10.5

To avoid, remedy or mitigate the adverse effects of activities on amenity
values.

Policy 10.5a

To avoid, remedy or mitigate the adverse visual effects of buildings and
structures sited on prominent ridges or immediately adjacent to strategic
arterial, district arterial and collector roads or to Lake Sumner Road

[122] The main methods to implement these provisions are the standards or
development controls set out in the district-wide rules (particularly Section Al —
Environmental Amenity), which seek to support a healthy and safe living environment.
These include setbacks and separation distances, minimum areas, height limits (eg
maximum height 10 metres), noise standards, screening, controls on signs and

earthworks, and vehicle movements.

What are the values that attach to this landscape and the changes that will result Sfrom

the proposal?

[123]  We will first outline the landscape values relative to the site and whether or not
this landscape is an important or amenity landscape. We will then analyse the evidence
about the change the proposal will bring to the landscape; first dealing with the experts’

opinions on this topic, and then outlining the locals’ perspectives.
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[124]  The landscape experts first described the landscape values relative to the site,
and agreed’” that:

e the site is typical of a working pastoral farm landscape, with very few built

elements on it and no particular natural or cultural features of note;

e the ecology of the site is highly modified, but the current degree of visual

modification to the landscape is moderate;

e the site has moderate visual quality and general amenity value and significance as

a backdrop and visual focus;

e the site has value as being recognisable and creating a sense of place;

in New Zealand, electricity generation is an expected element in rural areas.
Landscape classification - Is the landscape an important or amenity landscape?

[125] Ms Steven contended that the landscape of Centre Hill is an important
landscape, akin to a “visual amenity landscape” as that term is understood in relation to
the Queenstown-Lakes District Plan. Mr Rough disagreed, contending that if Centre Hill
is important, it is more akin to an “other landscape” as defined in the Queenstown-Lakes
District Plan, that being a category of less importance in terms of protection and

enhancement than a “visual amenity landscape”.

[126]  With respect to the experté, this debate somewhat misses the point. The
concepts ‘“visual amenity landscape” and “other landscape” categories in the
Queenstown-Lakes District Plan are classifications adopted by it, and cannot simply be
transported to other district plans where such categorisations do not occur. The Hurunui
District Plan does not provide either for “visual amenity landscapes” or “other
landscapes,” but it does contain Objectives 7 and 10, and supporting provisions dealing
with the topic.

[127] In the context of this debate we were referred to the Lucas 1‘epor‘c,73 which,
whilst we acknowledge is somewhat dated, identified “important” landscapes in the

;:;"’E;{:AL Q?ZQ}"«J int Caucusing Statement - Landscape, 1 June 2012,
NP A¥¥Rough, Rebuttal evidence, paragraph [14]
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Hurunui District. A map™ in the Lucas report categorised the important landscape units
in a legend as either “outstanding” or “significant” and these were shown on the map as
coloured red and orange respectively. Other landscape units that were not categorised as
important were left white or uncoloured on the map. Centre Hill and its immediate
surrounds are uncoloured and therefore were not classified as “important”, being neither

“outstanding” nor “significant’.

[128]  Whilst the Court on occasion has been prepared to determine that certain
landscapes are outstanding, or that they are outstanding natural features (a classification
the Court was prepared to make in the Mt Cass decision), in our view this is not
something that should be undertaken lightly. There is force in the submission made by
Mr Beatson for Meridian, and supported by Mr Smith for HDC, that a district-wide study
would need to be undertaken in order to properly conclude, by way of comparison, what
landscapes afford special planning recognition. Importantly in this case, the expert
witnesses were agreed that the landscape is not an outstanding natural feature or
landscape in terms of s6(b) of the RMA. We agree.

[129] We find that Centre Hill and its surrounds are neither “visual amenity
landscapes” nor “other landscapes” as contended by the experts and as those terms are
used in other plans. We find that Centre Hill and the site do not attract enhanced
landscape recognition and protection within the provisions of the District Plan, as they do

not qualify to be described as “important”, “outstanding” or “significant”. We agree with
the experts that this area is of general amenity value.

Change to the landscape — the experts’ opinions

[130]  The experts agreed” that, should the wind farm proceed, the changes to the
landscape will be caused by the presence of turbines and roads and:

e the turbines will have the most significant effect, followed by the roads to a
considerably less degree, with the other elements of the wind farm either

having localised or relatively minor effects;

q{ A copy was included in Mr Rough’s Rebuttal evidence, Appendix 1.
7Y oint Caucusing Statement - Landscape, 1 June 2012 -
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o the turbines would be very significant structures in the landscape, potentially
striking a strong visual focus, but the use of one turbine model would give

better visual unity than using a variety of models

e from many views the proposed roads would not be seen.
[131]  The experts also agreed76 that:

e although turbines have an industrial character, the resulting landscape

character would not change to be industrial;
e the generic rural character of the landscape will be maintained;
o the following aspects will be maintained on the site:
o the presence of distinctive natural features;

o the ability to enjoy panoramic framed views, albeit the subject of the
view would be affected;

o the effect of changing light, weather and atmosphere;

o the ability to appreciate the detail of landform and vegetation
generally.

e the landscape character will change, although it would remain generically

rural (as opposed to urban or industrial);

e it is difficult to mitigate the effects of the turbines on the landscape.

[132]  The experts did not agree about the nature of the change to the landscape. Ms
Steven’s opinion was that the landscape would change to an “emergy production
landscape,” rather than a “eural landscape”, but Mr Rough and Mr Craig did not agree.
Their opinion was that pastoral farming would still remain the dominant land use, with
the character of the landscape reflecting this.”’

Joint C Stat t- Land , 1 June 2012
“5{} %(‘.N. OF;% oint Caucusing Statement - Landscape, 1 June

§M Craig, supplementary evidence, paragraphs [2. 11] and [2. 14]
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[133]  Mr Craig’s opinion was that the better landscape outcome would be the status
quo to remain, but he recognised that electricity generation is necessary and inevitably
comes at a cost to the landscape. His overall opinion was that this landscape is not an

inappropriate one to accommodate a wind farm.”®

Change to the landscape — the locals’ perspectives
[134]  Not surprisingly, the submitters who live near to Centre Hill and the site view
the landscape as significant and important to them. Mr Wallace for the Society submitted

that, in particular, Centre Hill is significant for:

e a more natural character in contrast to the more intensely farmed valley floors;

its long open natural skyline;

a constant significant backdrop to six landscape settings arrayed around it;

it is a widely visible hill;

it has a typical pastoral farm landscape character with many appealing
elements;

it is a large part of the SH1 and railway visual corridor;

79

it is part of the enclosing backdrop to the wider Waipara wine growing area.

[135] Many of those local people who gave evidence referred in very strong terms to
what they felt would be the effect of the proposed wind turbines, describing them in some
cases as not only industrial in character, but contending that the landscape character

would change to an industrial landscape.

[136] We were referred to some research which shows that there is a diversity of
views about how people find wind turbines. It was clear to us that most of the submitters
did not find wind turbines attractive or elegant (as contended by Mr Rough),80 but
dominant and overbearing. But we also note that not all local people were necessarily of

7 Mr Craig, evidence-in-chief, paragraph [7. 7]
? The Society, Opening Submissions on Landscape, paragraph [4. 5]

’9’4\ ¥ Mr Rough, evidence-in-chief, paragraph [102] and rebuttal, paragraphs [31] and [32]
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this view. We heard from Mr Turnbull (a hosting landowner) who clearly did not feel the

same way.

[137] ~ We agree that there will be chahges to the landscape as a result of the proposal,
but we do not agree that the landscape will become an energy production or industrial
landscape. We also agree that changes to the landscape can, but not necessarily will

affect visual amenity.
The assessment of visual amenity effects
How should visual amenity be assessed?

[138]  Meridian accepted that the real question is whether the degree of change to
amenity is so intrusive that it requires turbines to be removed from the project. Whilst
the evidence of Mr Rough and Mr Craig was that this threshold has not been reached, and
that the proposal is acceptable from a landscape and visual amenity perspective, Ms

Steven presented a different view.

[139] At the hearing Mr Rough amended his evidence to describe the consequence of
the change to the landscape as contributing to the effect on visual amenity from specific

81 In his amended assessments he described the degree of landscape and

viewpoints.
visual change from specific viewpoints on a scale ranging from “negligible” to “very
substantial”, and he described the visual amenity consequence using a scale of terms:

“negligible — slight — moderate — significant”.

[140]  We agree with Mr Rough that identifying the change to the landscape is a useful
basis for a visual amenity assessment. But Mr Rough also contended that an assessment
that there was a substantial change to the landscape did not necessarily equate to
substantial adverse effect on visual amenity values.> We were referred to Meridian
Energy Limited v Wellington City Council,”” a case in which Mr Rough was also
involved where the Court seemed to adopt this submission, but do not agree that in so
doing the idea has evolved into a principle of law. In our view the degree of change to a

landscape is a factor to be taken into account when assessing the effect on visual amenity.

2 r"f’"}:‘l \a
/’*Q\(‘ (\?E_; f)f ,pjkMr Rough, second statement of supplementary evidence
N \\'\8' r Rough, evidence-in-chief, paragraph [179]

20111 NZEnvC 232, paragraph [354]
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The degree to which that change has occurred (a matter for the Court to assess), may or
may not result in a finding that the effect is adverse, depending on the facts of the case.

[141] Ms Steven contended that a visual amenity assessment must begin with an
understanding of what visual amenity values are important to those affected by the
proposed change to the landscape. Consequently, Ms Steven surveyed members of the
Society, asking them what they valued or like most about the landscape.84 Ms Steven
identified eleven key characteristics and/or attributes from which the local community
derives its visual amenity. These values include tranquillity, clean natural skylines and
open uncluttered landscape.® Because of the methodology Ms Steven employed to
obtain these views, Meridian challenged her conclusions about these characteristics.
Meridian submitted that by only interviewing the members of the Society, the responses
obtained were not independent or representative enough of the community, because the
community also includes people who are not members of the Society. We were asked to
bear in mind that the Society was formed for the sole purpose of opposing the proposal, a
factor which inferentially could have distorted the independehce of the results.

[142] There is some force in Meridian’s argument. As we have already outlined,
there are members of the local community who are neutral, or indeed supportive of the
proposal. As we have already identified, given the behaviour of some at the public
meetings held to impart information about the proposal, it is reasonable to infer that
members of the community not necessarily opposed to the wind farm would be tentative
about expressing their views. There was no opportunity for these parties to contribute to

the questionnaire prepared by Ms Steven.

[143]  We agree that the evidence provided by Ms Steven is evidence of how those
members of the Society who completed the questionnaire identify the characteristics
and/or attributes that they believe contribute to their sense of visual amenity. We take
this into account, but do not reach the conclusion that these are the only opinions that
members of the local community have about what contributes to their sense of visual

amenity.

s 8 Ms Steven, evidence-in-chief, paragraph [12.30] and Appendix E
‘{,’SL OF ‘;fs Ms Steven, evidence-in- chlef paragraph [19.3]
<,
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[144] In addition, the provisions of the Distr_ict Plan dealing with amenity and
landscape are important, as they provide the framework against which expectations about

visual amenity must be considered.
The visual simulations

[145]  The public and private viewpoints Mr Rough identified as representative were
selected using a combination of desktop studies, investigations of the area, and computer
modelling. All of the landscape experts agreed with this approach, with Ms Steven for
the Society considering that all but one of the private viewpoints showed a fair
8% We note that

several submitters raised issues about the accuracy of the visual simulations depicting

representation of the nature of the view from the selected properties.

their properties, but after hearing all of the evidence and attending the site visits we are
satisfied that have an accurate picture of what is proposed and where. |

[146]  Photo simulations, digital terrain model (“DTM”) simulations and animated
time-lapse simulations were prepared by Truescape as aids to conveying the wind farm’s
varying level of visibility and assessing landscape and visual effects.’’” For the Society,
BuildMedia were instructed to prepare a series of DTM simulations. The BuildMedia
DTM images provided a greater selection of private viewpoints than those which had
been selected by Mr Rough and incorporated into the Truescape material, but they only
presented what is colloquially know as the “scorched earth” view, because the context of
the image is lacking, with vegetation not consistently shown and structures in existing

views omitted.®®

[147]  Mr Beatson submitted that, as the DTM simulations are generated entirely from
contour data, they do not represent the primary field of view, but did accept that they
provided guidance in very general terms to assist the viewer to understand the location

and visibility of the proposed wind farm.¥

[148]  Part of the BuildMedia brief was to include visual simulations that incorporate
the consented Mt Cass wind farm. Mr Rough challenged the BuildMedia modelling

because the Mt Cass decision enables a choice of three turbine envelope options of

8 Ms Steven, paragraph [16.4] in relation to the viewpoint 41
¥ Mr Rough, evidence-in-chief, paragraph [11(k)]

#“"‘“wwm”?ﬁg\Mr Rough, rebuttal, paragraph [65]
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varying heights, and the BuildMedia model used the largest of the envelope options. In
. other words, the BuildMedia images are the worst case scenario in terms of the size of the
turbines. Whilst this point was an important one to draw to our attention, we think it
sensible that the BuildMedia images did present a worst case scenario, and we understand
that the two smaller envelope options were not included for cost reasons. We do not
 think that for this reason the BuildMedia images should be disregarded.

[149] A more significant problem with the BuildMedia images was their presentation
to the Court. It did not become evident until this part of the evidence was sought to be
presented by Mr Meares, who was assisting with this part of the presentation of the
Society’s case. Mr Meares sought to enlarge the BuildMedia images by the use of “five
clicks” of the computer mouse. This was done to enable the Court to purportedly see the
proper scale of the proposed turbines. We accept that Mr Meares was probably unaware
of Court protocols in this regard, but we were left with considerable unease about the

proper scale that should apply to the Build Media images.

[150]  The Truescape material included TruView™ photo simulations prepared in A3
format. The evidence establishes that these photo simulations provide a geometrically
accurate representation of scale when viewed at 0.8m from the image. A reference
photograph showing the full primary human field of 'view, that is 124° horizontal and 55°

vertical at each viewpoint location, was provided with each simulation.

[151] The time-lapse simulation depicts how the proposed wind farm will be
experienced during the course of an entire day, and reflects accurately the exact sunlight
and climatic conditions experienced at the time of the photography.”

[152]  The Truescape images were particularly helpful to us, but the BuildMedia ones
were as well. We accept that there are more limitations to the BuildMedia images, but

nothing much turns on this.

[153]  As we have already outlined, on our site visits we were able to view the exact
points from which the simulations had been prepared, and we were therefore able to gain

a sense of the scale of what is proposed.
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Visual amenity effects from public places

[154]  Mr Rough chose 19 land-based public viewpoints.”® He accepted that from five
of the viewpoints the proposed turbines would appear to be highly prominent. These are:

(a) Greta cafe and bar carpark (Viewpoint 04)

(b) SH1 lay-by near Glenmc;re (Viewpoint 06)

(c) Motunau Beach Road neér Greta Valley School (Viewpoint 09)
(d) Motunau Beach Road 4km from SH1 (Viewpoint 11)

(e) Reeces Road, opposite Serrat Downs (Viewpoint 15)

[155]  Mr Rough accepted that there will be a substantial change to the landscape from
these five viewpoints,”> but he considered that it would result in a moderate visual
amenity consequence. In his opinion the turbines would not adversely affect visual

amenity values to the degree that would necessitate the removal of specific turbines.”

[156] At Ms Steven’s request, BuildMedia prepared a number of DTMs from public
viewpoints which she then assessed. Ms Steven also prepared a photo book (“Photobook
— public places™). Ms Steven prepared a number of additional public viewpoints. She
challenged Mr Rough’s assessment on the basis that it appeared to analyse visual effects
from particular viewpoints rather than taking a more holistic overview. Ms Steven
concluded™ that “there are very few public places where it was said the two wind farms
together, or even Project Hurunui Wind on its own would not be visually prominent and

distinctive.”

[157]  Overall, Ms Steven’s view was that the “character of the valley would change
from a typical pleasant pastoral landscape to an energy production landscape where
moving wind turbines are a prevalent feature.””® As well, her opinion was that adverse
cumulative effects would arise, with the Mt Cass wind farm and this proposal being

L Mr Rough, evidence-in-chief, Graphic Attachment, 23 January 2012
%2 Mr Rough, evidence-in-chief, paragraph [11(y)] and second supplementary, Appendix 1, sheet 1

93 . ey
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collectively so prominent and dominating that the existing rural character of the
landscape will no longer prevail’® Mr Craig did not agree with Ms Steven that
cumulative visual effects will be significant in every location; rather, his view was that
they would vary from location to location.”” Meridian submitted that dominance may be
mitigated by alternative views (views constrained by topography); vegetation (complex

or otherwise); complex foreground; and house design and use.”®

[158]  Our site visits were instructive. We agree with Mr Rough that there will be a
substantial ohahge to the landscape by the introduction of the turbines to the five public
viewpoints identified. We also agree that in the overall context of each of these views no
significant adverse visual amenity effects will arise. This is because these viewpoints
will be visible in passing. The exception to this is viewpoint 9 (outside the Greta Valley
School), but as the school is not completely oriented towards that viewpoint for
significant parts of the day, and as there are few turbines visible, we agree that the effect

on visual amenity can be described as moderate.
Visual amenity effects from private places

[159] Mr Rough assessed a number of viewpoints from private properties.” He
assessed the degree of landscape and visual change and the visual amenity consequence.

[160] Mr Rough considered that only one of the private viewpoints resulted in a very
substantial change to the landscape and a significant consequential effect on visual

0

amenity,'” He identified the following properties to the north of the wind farm as

experiencing significant visual amenity consequences, and as needing careful
consideration. These were:
(a) the Barrington property at 1689 Omihi Road,

(b) the Sloss new dwelling at 1837 Omihi Road,

(c) the Marr property at 2000 Omihi Road,

% Joint Caucusing Statement — Landscape, 1 June 2012, paragraph [59]
7 Mr Craig, supplementary evidence, paragraph [2.15]
% Meridian Energy Limited v Wellington City Council, W031/07, 14 May 2007, Judges Kenderdine &
Thompson, paragraph [517) '
,y’m 19 Mr Rough, evidence-in-chief, paragraphs [201] and [202] and second supplementary
/{\‘{\(‘;ﬁwﬂ\\ }973( 0ss property Viewpoint 34
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(d) the Heslop property at 1661 Omihi Road.

[161]  For Tipapa, Mr Rough assessed seven viewpoints. He considered that for two
of those viewpoints (One Tree Hill walkway and One Tree Hill) there would be a
substantial degree of change to the landscape but that the consequence to visual amenity
would be moderate. For the other five Tipapa viewpoints he considered the effect on

visual amenity to be slight or negligible.

[162]  For the balance of the private viewpoints Mr Rough considered the effect on
visual amenity to be moderate, slight or negligible. There were various reasons advanced
depending on the property, but in some vegetation screening the visible turbines was a
factor, with Mr Rough overall assessing the visibility of the turbines on the basis of
dominance. Mr Rough’s reliance on the concept of dominance was supported by

reference to the Mill Creek decision.'!

[163] We were referred to Moturimu Wind farm Limited v Palmerston North City

Council'®

where the Court accepted that vegetative screening was a matter to be taken
into account when assessing the effects of a wind farm on visual amenity, but it was
accepted by Meridian that this is something that cannot necessarily be relied upon. This

idea met with some resistance from some submitters, including Mr Meares and Mr Carr.

[164]  Ms Steven assessed 36 properties. Her opinion was that the visual amenity of
31 out of 36 private properties she assessed would be significantly adversely affected by
the proposal. Ms Steven challenged (as did Mr Craig) Mr Rough’s view that the test for
determining whether or not there is a significant adverse effect is whether the turbines
can be said to be dominating.'® Ms Steven described turbines as being “a dominating
landscape element wherever they are sufficiently large and/or numerous enough to be a
significant feature which would constantly draw visual attention, ie be visually dominant

in the view.”'*

[165] Mr Craig conducted a peer review of Mr Rough’s evidence for the HDC. He did
not break down his evidence into a specific analysis of private and public viewpoints, as
Mr Rough and Ms Steven did. He agreed in the main with Mr Rough, but in his view

1V Meridian Energy Limited v Wellington City Council, [2011] NZEnvC 232, paragraph [356]
102 - W067/08, 26 September 2008, paragraph [229]
> Ms Steven, ev1dence -in- chlef paragraph [17. 3] and Mr Rough, evidence-in-chief, paragraph [367]
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there would still be some viewpoints where there were significant adverse effects arising,
and these more or less corresponded with the degree of physical change to the landscape,
notwithstanding the presence of circumstantial factors such as screening vegetation.!%
His opinion was that these adverse landscape and visual effects are very difficult to

mitigate due to the fact that turbines are large and require ¢levated locations.

[166] Despite this, Mr Craig’s overall opinion was that the site was suitable for a wind

farm because: %

e It is a working rural one that is modified, mainly with regard to its land cover

e It has not attracted RMA s6(b) status and is therefore not regarded by the
District and Region to be an outstanding natural landscape and does not
contain any outstanding natural features such as prominent rock outcrops,

water bodies or significant indigenous vegetation

e It has no coastal association, and nor with any other significant natural feature

such as a major river or lake

e It does not display character that is particularly rare or distinguished and so as

a finite resource it is not unduly threatened

e As a consequence of avoidance and following remediation and mitigation the
application site is able to absorb associated effects arising from earthworks

and such like

e The landform will remain fundamentally intact, as will the underlying land

cover.

[167] We have carefully considered the large amount of material that was presented on
this topic by both the experts and the submitters.

[168] Many of the submitters’ properties were included in the list of private viewpoints.
From the evidence presented by the submitters it was clear that many of them have lived
in the locality for a considerable period of time and/or have family associations with the

%Mr Craig, evidence-in-chief, paragraph [6.13]
Mz Craig, evidence-in-chief, paragraph [7.5]
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locality over several generations. The submitters opposing the wind farm made it clear

that they preferred the existing landscape.

[169] Because of the polarised positions of the experts, principally Mr Rough and Ms
Steven, our site inspections were useful in assisting us to evaluate the evidence and

submissions.

[170] We have identified two groups of adversely affected properties: those which are
affected by a few turbines that are in close proximity; and those which are further away
from the wind farm and have a larger number of turbines in their pandramic views.

[171] Examples of the former include the properties of Sloss, Barrington, and Mair.
These properties are adversely affected by the dominant, overbearing proximity of
Turbines F1 and G1 in particular. These two turbines are located on two high points to
the north of one of the main ridgeline rows of turbines and closer to SH1, We find that
the adverse effect of these two turbines on visual amenity of some properties is very

significant.’

[172] Other properties at the eastern end of the wind farm, on Motunau Beach Road, are
affected principally by the proximity of Turbine A1l. Examples of these properties
include Symonds and Archbold. However we find that the turbine is not as dominant and
overbearing, and there are other mitigating factors including vegetation screening, and
orientation of the dwellings such that the wind farm is not the sole or principal outlook
from the main living areas. At Tipapa, we consider that the principal visitor attractions,
being the house, woolshed and garden areas, will not be adversely affected and the

turbines will not be nearly as visible as from other properties.

[173] For the second group of properties, the Truescape simulations show more than 20
turbines from the viewpoints, and examples of these properties include those of McLean,
Baxter, Lynnette and Belinda Meares, and David and Vivienne Meares. The effect on
this group of properties is somewhat similar to the public viewpoints although it is
acknowledged that for residents the impact is more permanent depending on the
orientation of the dwelling and the main living areas. We find that there would be a
significant adverse effect which is due to the large number of turbines on the skyline

across the panorama of these viewpoints. Because they are further away from the viewer
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it is the combined effect of all of thé visible turbines rather than individual turbines that

create the significant adverse effect.
Conclusion — landscape and visual amenity

[174] In this case we are not dealing with outstanding natural features or landscapes in
terms of s6(b) of the RMA or any of the planning documents. Rather, the evaluation is
primarily against the District Plan and particularly some of the provisions under
Objectives 7 and 10 as they relate to amehity. These provisions are consistent with the
broader regional planning framework but are more relevant as they better reflect the local

circumstances.

[175] The District Plan provisions refer to protecting and/or enhancing landscapes and
amenity values valued by the community, but these Objectives are then to be given effect
to through subsequent provisions in the Plan. In other words, areas or values that are
“valued by the community” or “which the community wishes to protect” should be
identified publicly in the Plan. Centre Hill and its surrounds have not been so identified
in the Plan.

[176] The District Plan recognises that the Hurunui landscape is a working landscape
used for a range of legitimate pastoral, horticultural and forestry activities, and also that
the landscape will not be static. It follows that changes to the landscape resulting from
these activities are generally considered to be acceptable and to be expected.' This
includes forestry plantations and the often significant changes that result from harvesting.
Similarly, the conversion of pastoral land, including hillsides, to vineyards with their
associated structures, and also the increased use of large scale irrigation structures.
Against this background it is acknowledged that wind farms have a wider visual
catchment because of the height of the turbines and the need for an elevated location to
best use the wind resource.

[177] In this case we have found that for some of the properties in the local
community the proposed wind farm will have a significant adverse effect on visual
amenity. We have found that removing Turbines F1 and G1 will go some way towards
reducing the very significant adverse effect on properties close to those proposed
turbines. To the extent that the whole wind farm, rather than individual turbines, will
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have a significant adverse effect on local visual amenity, we find the proposal to be
inconsistent with Policies 10.5 and 10.5(a) of the District Plan.

Noise
Overview

[178]  In this section of our decision, we examine the effects of noise arising from the
operation'?’ of the wind farm. This is important because noise or “unwanted sound” at

unreasonable levels can adversely impact on people’s health and amenity.

[179] The topic was of considerable importance to many submitters, including
members of the Society who were concerned that noise from the wind farm would impact
on their ability to enjoy the quiet and tranquil ambience they perceived they currently
experienced, and some were concerned that their sleep would be disturbed. There was
debate about how any potentially adverse noise effects could be mitigated, with some
submitters contending that this could only be met by the imposition of a 2 km setback,
with provision for more should there be residents who could be described as vulnerable
and more particularly affected by noise.

[180]  Mr Carr from Tipapa, was particularly passionate about his ability to “unwind”
at his property and his ability to “hear the silence” in franquil surroundings. He
contended that noise from the turbines would have a devastating effect on Tipapa’s
business, which is specifically marketed to reflect the peace and tranquillity he believes
his property enjoys. Mr Carr described noise as an effluent, no different from trade waste,
and toxic, as it has the ability to affect health.'%

[181] Meridian’s case was that the predicted sound levels for all operational sources
from the wind farm will comply with NZS6808:2010 Acoustics-Wind farm Noise (“NZS
6808:2010°") which it argued has been set to protect health and reasonable amenity and
contains specific guidelines for the prediction, measurement and assessment of sound
from wind farms. It contended and the HDC agreed that the predicted sound levels will
be below 40dB at all noise sensitive receivers and under 35dB for all apart from three
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“noise sensitive receivers”.!” Meridian was confident that the proposed suite of
conditions agreed between it and the HDC would satisfactorily address any noise effects,
but the Society and a number of the submitters including Mr Carr for Tipapa disagreed.

[182]  We heard from three noise/acoustic experts; Dr Chiles for Meridian'!%, Mr
- Camp for the HDC and Mr Huson for the Society. All of these witnesses were

extensively cross-examined. Prior to the hearing, Dr Chiles, Mr Camp and Mr Huson
attended two expert witness conferencing sessions.!'! Some matters were agreed and the
areas of disagreement were outlined. There was some overlap between the matters
covered by these witnesses and those expérts called by the parties concerning health
effects. In this section we deal with the issues dealing with the acoustics of the sound
predicted to be emitted from the wind turbines, rather than the effects of it on sleep and/or
health, These issuns will be covered in the next section of this decision.

[183] Mr Carr’s written evidence appended material from Professor Dickinson,''
various articles and a report dated November 2011 from Dr Thorne. Dr Thorme has a
professional background in the measurement of low background sound levels and his
report is entitled “Hurunui Wind Farm Noise Assessment for Mr J Carr — A Review.” At
the beginning of the review Dr Thorne noted that he has read the evidence-in-chief
prepared by Dr Chiles and Mr Camp. He also made it clear that he agreed for the review
to be tendered by Mr Carr to the Court, on the specific understanding that he was not
available to attend the hearing. ''* Dr Thorne expressed the opinion that there is potential
for audible noise and low frequency noise and infrasound at Tipapa. He then outlined the
issues he believes lead to uncertainty in the noise contours from the noise prediction
models. He stated his opinion that there is a significant risk of adverse health effects for
those “people out to at least 2000m away from an industrial wind turbine installation”.
The potential health issues with which he is concerned have been reviewed by the World
Health Organisation (‘.‘WHO”) and are discussed elsewhere in our decision.

[184]  As Dr Thorne and Professor Dickinson were not made available for cross-
examination, their opinions were unable to be properly tested and for this reason can be

199 Properties at 1689, 1949 & 2000 Omihi Road. Dr Chiles, evidence-in-chief, Appendix A, Acoustics
Assessment, Table 4-7, page 17.
19 Dr Chiles was also the chairperson of the committee of the Standards Council established under the
i, Standards Act 1988 that supervised the preparation of NZS 6808:2010,
PAL OF /:ﬁ'\l\Mr Carr attended the first session, but not the second,
) \'tm Rrofessor Dickinson and Mr Rapley spoke at the woolshed meeting held at Tipapa on 17 June 2010
r \3 P\[{ﬁrunui Wind Farm Noise Assessment from Mr J Carr — A Review, November 2011, page 5
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given little weight.'*

Nonetheless, Dr Chiles and Mr Camp were cross-examined by Mr
Carr and others about the opposing views expressed by Professor Dickinson and Dr

Thorne.
[185]  The broad issues we need to determine under this section are:

(a) What are the predicted noise levels and how accurate /reliable are they?
(b) How should operational noise be.measured and monitored?

(c) Should certain properties be treated as high amenity areas?
We will deal with each of the above issues in turn.
What are the predicted noise levels and how accurate /reliable are they?
Overview

[186]  Whilst Dr Chiles, Mr Camp and Mr Huson agreed that a specific methodology
is required for wind farm noise, they did not agree on the methodology that should
apply.'”® Mr Huson was concerned that NZS 6808:2010 does not provide the level of
predictive certainty that Dr Chiles and Mr Camp contend it does. Specifically the experts
disagreed about the place at which the sound source was modelled (at blade tip or hub
height), the ground attenuation factor used in the model and whether or not an increase in
noise levels would be created by turbulence created by upwind turbines. There was also
an issue about low frequency noise and infrasound as well as how special audible
characteristics (“SAC’s”) should be dealt with.

[187]  Mr Carr argued that we should not use NZS6808:2010 as an assessment or
measurement tool at all. He submitted that the standard was “corrupted,” and that
because of their involvement in the promulgation of the standard the experts for Meridian
(particularly Dr Chiles and Mr Botha) “are so conflicted that their evidence must be given
little credibility”. He also asked the Court to disregard Mr Camp’s evidence contending
that he was biased, because he was the President of the New Zealand Acoustical Society
for part of the time when it was also involved on the committee tasked to prepare the

F
ﬁ\a\u ’Elwlll“ /’Ph\ g‘r'r\z\tter was specifically raised in a pre-trial Minute dated 19 July 2012.
l
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standard, and also because five years ago Dr Chiles had worked for Marshall Day
Acoustics, a firm in which Mr Camp is a principal. We do not accept that there is any
substance to Mr Carr’s submission that Mr Camp’s evidence is biased because of these -

matters. 116

[188]  We will first consider the existing noise environment and then outline the nature
of the predicted noise arising from the wind turbines, as that is the operational noise
source of most concern. We will then analyse the specific issues to do with the model
used to predict the noise contours relied on by Meridian, low frequency noise and
infrasound, as well as SAC’s.

The existing noise environment

[189]  Whilst many of the submitters talked about the quiet, tranquil environment they
experience, these expressions of belief must be seen in context of the particular
environment and what is perceived by the listener as pleasant and/or acceptable sound.
As Dr Black one of the health experts for Meridian noted (and we agree), rural
environments are far from quiet in the sense of there being no sound. The sounds in a
rural environment can be “natural” in the sense of “arising from nature” (e.g, birdsong,
the sound of animals), but they can also be “unnatural” in the sense of “being manmade”
(e.g. the sound of tractors and farm machinery). Whilst Mr Carr talked about “hearing
the silence” at his property, there are times when the functions at his property, even if
they are within his resource consent provisions, may produce sound which could be
viewed by some as unwanted and unnatural in this environment. All this goes to show is
that a person’s reaction to sound and whether they view it as noise and unfeasonable,

depends on the person who is hearing it.

[190] It is important to note that changes to noise levels in the existing environment
are permitted as long as they are not unreasonable. Accordingly just as there is no legal
right to a view, there is no legal right for an existing quiet and tranquil environment to
remain so. Whether or not a sound can be heard is not the issue. The issue is whether or
not the sound is unreasonable. The RMA recognises this in s16 by requiring every
occupier of land to adopt the best practicable option to ensure that the emission of noise

from that land does not exceed a reasonable level.

e
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[191]  What level of noise can be reasonably expected in an environment is typically
outlined in District Plan provisions. In this case, the relevant part of Rule A1.2.9 of the
District Plan sets out the noise levels permitted in the rural area as being;:

All activities shall be designed and conducted so as to ensure that the
following noise limits are not exceeded, at or outside the boundary of the site:

55 dBA Lo 7am — 7pm daily
45 dBA Ly 7pm = 7am daily
75dBA Lpax All days between 10pm and 7am

In the case of residential dwellings and/or zones, noise is to be measured at
any point at or within the boundary of any residential zone, or the notional
boundary of any habitable residential building in any other zone.

The notional boundary is defined as a line 20 metres from the fagade of any
rural dwelling or the legal boundary where this is closer to the dwelling.

[192]  Thisrule is a key method implementing Policy 10.9 which states:

Policy 10.9

To control noise emissions at levels acceptable to the community and where
they exceed those levels, generally maintain a separation dlstance hetween
those noise-emitting activities and sensitive receivers.

The nature of the predicted noise from the turbines

[193]  Adverse noise effects can potentially be created by a single turbine or turbines
in combination. Turbines are known to emit noise, which various witnesses described as

<

a “low hum” or like “surf rolling in on a beach”, but could also include “- whoomp,
whoomp as sails pass, a sea noise — rhythmic ... a jet engine taking off but never takes

off. ¥, Tt was said that such sounds can be heard from “3, 4, 5 km awdy.” 18

[194] Wind turbine noise can be problematic for those who live near to them and
some people find the noise emitted from them annoying. The characteristics of wind

turbine noise are complex, and the circumstances when it arises (day and night) can make

117
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it difficult to avoid, remedy or mitigate in a timely way if problems arise and it becomes

unreasonable to the person experiencing it.

[195] In this case, particular mention was made of complaints about noise from
residents near to wind farms at Makara (also known as “West Wind”) and Te Uku, both
operated by Meridian. Meridian did not accept that unreasonable noise is generated: by
these wind farms, citing that they complied with their conditions of consent, but it did
accept that difficulties arose at Makara with one turbine that did not comply with its
factory specifications and agreed that the problem took some time to resolve. To avoid a
similar problem arising in this case, Meridian has proposed a condition to require pre-
commissioning testing of each turbine. When cross-examined about noise complaints
arising from these wind farms, Mr Botha accepted that in the case of Makara, in August
and September 2010 there were a large number of complaints (between 100-180), but in
the few months preceding this hearing there were only 4 or 5.!" In relation to Te Uku,
Mr Botha said there were two complaints in two years.'”> We note also that both these
wind farms were consented before NZS6808:2010 was promulgated.

[196] NZS6808:2010 sets a standard noise limit of 40dB LA90 or the background
sound level + 5dB (whichever is higher). Dr Chiles and Mr Camp agree that this will
provide reasonable noise levels for residents.’?! The modelling, undertaken by Dr Chiles
and peer-reviewed by Mr Camp, shows that of the 73 “noise sensitive receivers” only
three will receive noise levels above 35dBA.'?2 The modelling of the expected wind farm
noise also complies with the District Plan noise limits to the extent that they are
applicable to wind farm noise.'” Mr Camp described a level of 35dBA from wind
turbines as being “very quiet, and as a level which will ensure that any adverse noise

124 hrovided that there are appropriate conditions to ensure that unusual

125

effects are minor,
noise issues such as tonality and amplitude modulation do not exist.

"% Transcript, pages 1051-1052
120 Transcript page 1106
2L Mr Camp, evidence-in-chief, paragraph [3.4], Joint Caucusing Statement — Noise, 15 June
2012, paragraph [4]
N DoDrChiles, evidence-in-chief, paragraph [2.3]
g ' By Chiles, evidence-in-chief, paragraph [7]
VIr Camyp, evidence-in-chief, paragraph [2.3]

Camp, evidence-in-chief, paragraph [4.2]
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NZS56808:2010

[197] New Zealand standards are not statutory documents under the RMA which
require a consent authority to have regard to them; nonetheless a consent authority may
decide to do exactly that. Reference to a standard is often considered to be best practice
when dealing with technical matters and often conditions of consent will include

reference to relevant standards.

[198]  Meridian and the HDC contended that NZS 6808:2010 provides the best, most
workable noise assessment and compliance framework for wind farms. It follows on
from its precursor NZS6808-1998 and has been refined to reflect experience in the field
since then. The document was developed by a committee of experts, representing a wide
range of organisations brought together by Standards New Zealand. The committee was
chaired by Dr Chiles who gave evidence that the committee followed the usual process of
developing a draft, distributing it for comment, then agreed on a final draft that was
approved by the Council of Standards New Zealand. '

[199]  The Forward to NZS6808:2010 provides:

“...Guidance is provided on noise limits that are considered reasonable for
protecting sleep and amenity from wind farm sound received at noise sensitive
locations” and ...“The consensus view of the committee, including numerous
experienced acoustic experts, is that the Standard provides a reasonable way
of protecting health and amenity at nearby noise sensitive locations without
unreasonably restricting the development of wind farms. ”

[200]  The Outcome Statement provides:

This Standard provides suitable methods for the prediction, measurement and
assessment of sound from wind turbines. In the context of the Resource
Management Act, application of this Standard will provide reasonable
protection of health and amenity at noise sensitive locations.

Under the scope section these comments are however tempered by the statement that:

The noise limits recommended in this Standard provide a reasonable rather
than an absolute level of protection of health and amenity.
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Was the process associated with the promulgation of NZ68080-2010 so flawed that we
should disregard it?

[201] As outlined above, Mr Carr contended that the review process was flawed,

extending his submission to include an allegation that the process was corrupted.

[202] It was clear that Mr Carr had extensively researched the background to the
committee’s deliberations, including obtaining copies of the minutes of meetings and he
cross-examined Dr Chiles about these. He asserted that the committee!*® did not engage
a health expert to have input to the standard and that it was inappropriate for Dr Chiles to

write an initial draft of the standard for consideration by the committee stating:

We have a standard here whereby the fox was asked to put the padiock on
the hencoop, the fox was given the key, and then allowed into the hen coop to
eat the chickens in accordance with the way he wished to do so.!

[203]  We agree with Meridian that Mr Carr’s allegations that the review process was
flawed and corrupted are unfounded. Even bearing in mind Mr Carr’s tendency to use
colourful language, an allegation that a process is corrupted is a serious allegation to
make and requires the party asserting it to assume an evidential burden close to the higher
sliding civil standard of proof. Mr Carr’s assertions do not come anywhere near that
requirement and were at times inaccurate. For example, Mr Carr contended that no
health expert had input into the standard, but Mr Goodwin, a public health expert,
represented the Ministry of Health'?® on the committee. The standard, as the preface to it
indicates, was the result of a committee collaboration, the members of whom were from a

number of different representative bodies.

[204]  The Court does not have the power to judicially review the process that was
undertaken to reach the standard; its consideration is limited to whether or not the
standard should be applied. In this case these two matters were confused and conflated

by Mr Carr. Because of this, but mindful that we cannot judicially review the

126 The representatives on the committee are listed at the beginming of the standard and include Energy
Efficiency And Conservation Authority, Executive of Community Boards, Local Government NZ,
Massey University, Ministry for the Environment, Ministry of Health, NZ Acoustical Society, NZ
Institute of Environmental Health Inc, NZ Wind Energy Association, Resource Management Law
Association, University of Auckland. We were also advised that Ms Paul, a party in opposition to the
West Wind wind farm was the local government representative (see Transcript page 797, lines 22-25)

et \;2 g.‘g,'t‘a cript, page 1083, lines 19-23

Transcm{t , p879, line 1
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committee’s processes, we have covered the topic in more detail than it warrants from a

legal perspective.

[205] We conclude that we can use the standard as a basis for the assessment, but
whether we should rely on it depends on the accuracy of its predictions. We now turn to

analyse this topic.

Can we rely on NZS6808:2010 to accurately predict the sound emitted from wznd

turbines?

[206]  Dr Chiles outlined the general approach to predicting the noise emitted and
received at various locations from a wind farm and the considerable experience that he
and Meridian have in using an international computer model to predict noise contours for
wind farms constructed in New Zealand. Inputs to the computer model are the sound
power emitted from each turbine, the number and location of each turbine together with
topographical ground factors a few hundred meters adjacent to each turbine and also

adjacent to each receiving residence or location.

[207]  Meridian witnesses including Dr Chiles and Dr Black, emphasised that, in their
view, there is significant built-in conservatism to the prediction of the noise contours.
The model assumes that all turbines are facing and delivering full sound power to any
given location for a given wind velocity — a physical impossibility as the turbines are
spread over a significant physical distance and for a given wind direction they cannot all
be facing and delivering sound to any given receiving location. The conservatism built
into the model was said to be appropriate when compared to measured sound levels at

actual wind farms.'?’

[208]  Mr Huson was critical of some aspects of the standard, although he admitted
that he had no previous experience of how it is applied in New Zealand or what the

practical success of it has been'*°

. He challenged some of the assumptions used in the
model, namely the use of the blade tip height for the sound source, the ground attenuation
factor used, and the lack of allowance for an increase in noise level to occur due to

turbulence created by upwind turbines.

etV g
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Sound source height measurement

[209] Mr Huson contended that rather than using blade tip height for the sound
source, hub height should be used. In evidence Dr Chiles explained that he has run the
model with the sound source at both the tip and hub heights and that there was no
significant difference in outputs, with data changing by decimal places of decibels.”! Dr
Chiles’ evidence was that blade tip height was used in the final model because it was

more conservative, effectively reducing the screening effect of land cover and

topography.'*?

[210]  Dr Chile’s findings were not significantly challenged by cross-examination.
We are satisfied that it was appropriate to use blade tip height for the sound source, but in
any event there is no major difference between the measurements being taken from the

sound source at blade tip or hub height.

Ground attenuation

[211]  Mr Huson’s opinion was that the ground attenuation factor of 0.5 used by Dr
Chiles is too high, and that a value of 0.0 (representing a highly reflective surface) should

13 Dr Chiles explained that any value over 0.5 has been shown

have been chosen.
through experience to be too high for the purposes of wind farm noise.'* Dr Chiles’
opinion was that NZS6808:2010 is conservative specifying 0.5 as the default value for
soft ground,'*® because in his view it is more likely that more sound would be absorbed in

this situation, '3

[212]  Mr Huson referred to a paper by Tickell, which shows an increase of 4dB in
predicted sound levels where G = 0.0 was used as an input to the model rather than G =
0.5. Dr Chiles agreed that this could occur, but identified that the Tickell study was
based in Australia, where wind farms are generally located on flat terrain. In Dr Chile’s
opinion more hilly terrain would result in a greater scatter of sound.'”” Dr Chiles’
opinion was, further, that although the ground might be frozen at some periods, he would

B Transcript, pages 748-749

B2 Transcript, page 749, lines 14-15

133 Mr Huson, evidence-in-chief, paragraph [16]
~A#Transcript, page 752, lines 1-9
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not use G = 0 in a prediction model, unless this were the case over a significant portion of
the year,'*® because the approach taken for all noise modelling (not only that undertaken
for wind farms), .is to choose a representative scenario, rather than a worst case
scenario.”® In this case the site for the proposed wind farm would not be frozen for a
significant portion of the year. Dr Chiles also explained that colder conditions do not
necessarily mean that the ground surface is more reflective, as vegetative land cover,
undulating terrain, and the absofption properties of fresh melting snow would require in

his opinion a higher ground attenuation factor than 0.0
[213]  We accept that Dr Chiles has satisfactorily explained and justified the G=0.5
input into the model. Accordingly we are satisfied that the ground attenuation factor used

in the model is conservative and appropriate.

Noise levels due to turbulence created by upwind turbines

[214] Mr Huson referred to this as being a matter that should be considered.
Dr Chiles’ opinion was that turbulence per se does not generate noise,'*! and disagreed
that there was evidence to support the hypothesis that turbulence from upwind turbines
would enhance the propagation of sound. Mr Botha told us that upwind turbulence has
the potential to decrease the power output of downstream turbines and for this reason the
wind turbines are relatively widely spaced in the wind farm layout.

[215] We are not satisfied that turbulence from upwind turbines will increase noise
levels and we are satisfied that the layout of the turbines is such that even if it was an

issue, it is very unlikely to arise in this case.
Conclusion

[216]  The above matters were properly raised by Mr Huson and have resulted in us
being provided with more information about the modelling undertaken by Dr Chiles. As
a result of this additional scrutiny and based on monitoring from other wind farms, we are
satisfied that the assessment process outlined in NZS6808:2010 followed by Dr Chiles is

i;; Transcript, page 760, line 31 — page 761, line 2
et o<Lranscript, pages 760 - 763
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conservative to a sufficient degree for us to be satisfied that it is very likely to be accurate

and therefore reliable. '*?

[217]  The result is that we accept Dr Chiles evidence (supported by Mr Camp), that
the predicted sound levels from the wind turbines will be below 40dB at all noise
receivers and specifically, will be below 35dB for all but three locations. Robust
compliance monitoring will however, be required to validate these predictions. Whilst
Meridian contended that sufficient monitoring had been done at other wind farms to
validate the model, our view is that more needs to be done. We will return to that topic
shortly.

Special audible characteristics

[218] A further aspect of noise from wind farms is the potential to emit special

~audible characteristics (“SACs”) that include tonality, impulsiveness and amplitude

modulation which is produced by the wind turbine blades passing in front of a support
tower. In amplitude modulation there is a greater than normal degree of fluctuation as a
function of the blade passing frequency (typically about once per second for larger
turbines).

[219]  In their caucus statement the noise experts agreed the assessment of special
audible characteristics should be in accordance with Appendix B of NZS 6808:2010. We

agree.

[220]  The tests for SACs and the penalties to be applied are contained within
NZS6808:2010.'"*  Meridian and the HDC’s proposed condition 18 requires that all

measurement of wind farm sound must include an assessment of SACs.**

Low frequency noise and infrasound

[221]  Mr Huson considered that low frequency noise should be accounted for in noise

modelling, and monitoring of G-weighted noise levels as well as A-weighted levels

12 Transcript, page 700-701, 1013, lines 1-3, lines 1017, Dr Chiles, evidence-in-chief, paragraphs [29] and
[85], Mr Botha, rebuttal evidence, paragraph [39]
Raragraph 4.2
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should be required.'*> To support this argument, Mr Huson referred to a graph from a
report produced by Hayes MacKenzie Partnership, which purportedly shows that wind
turbines produce high levels of infrasound. Mr Botha disputed that this conclusion was
able to be drawn from the figure provided. Mr Huson conceded during cross-
examination that the Hayes MacKenzie Partnership report itself concludes that there is no

issue with low frequency noise or infrasound at the levels emitted from wind turbines. 146

[222]  The HDC submitted that the monitoring of G-weighted noise is notoriously
difficult, and would add considerable complexity to any monitoring process with no

147

demonstrable benefit. Meridian favoured A-weighted sound level limits. It and

Dr Black contended that compliance with those levels would also result in a restriction of

the low frequency wind farm noise,'*®

[223]  We prefer the approach of Meridian and the HDC., We are satisfied that the
conclusions in the paper relied upon by Mr Huson, given that they are different from his
assertion of what the graph in the paper contends, are sufficient to persuade us that G-
weighted noise levels is not required.

How should operational noise be measured and monitored?

[224]  Prior to and during the hearing, Meridian and the HDC worked on a proposed

suite of conditions. For operational turbine noise the conditions:

(a) supported the use of NZS6808:2010 for measurement and assessment
(Condition 16); and

(b) required the consent holder must ensure that wind farm operational sound
levels do not exceed a noise limit of 40dB Laooc10 min) €xcept that when the
background sound level is greater than 35dB Laoo(10 min) the noise limit must
be the background sound level Lago(io miny plus SdB (Condition 17).

[225]  Conditions 17-25 covered further detail including submitting an updated noise
production report to the consent authority and confirming the predictions by measuring

145 Joint Witness Caucusing Statement — Noise, paragraphs [26] — [28]
16 Transcript, pages 822-823 )
14 Mr Camp, supplementary evidence, paragraph [7.4]
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noise in at least one location chosen by the consent holder in consultation with the
consent authority provided that the site is no more than 1,000 m from the turbines which
are being tested (Condition 19).

[226]  Validating the noise predictions was an issue very much alive during the
hearing. Earlier versions of the proposed conditions (submitted by Meridian and the
HDC) involved one specified location at 2000 Omihi Road. Early in the hearing the
single measurement location at 2000 Omihi Road was shifted on to a neighbouring
property in order to avoid the probable interference by a plantation of trees that would

present difficulties in obtaining an accurate noise measurement.

[227]  Using one location to confirm the computer modelling is permissible under
NZS6808:2010, but was opposed by the Society, Tipapa and other submitters. Mr Huson
considered that 8 locations (representing the cardinal points) would be appropriate. Dr
McBride (a health expert for HDC) thought as many as possible would be desirable. Mr
Wallace, counsel for the Society, pushed for measurement at any residence where the
house owner requested such measurements, but by the end of the hearing, the Society

149

submitted a set of draft conditions™ that proposed compliance measurements at all

dwellings identified in the noise prediction report to be exposed to 35dB Lacq outside and

in at least 8 locations. !>

[228]  Further cross-examination of Dr Chiles indicated that, although the computer
model is a sophisticated one, it is not able to accurately model the effects of valleys and
the reflections from the sides of the valleys. Mr Carr was particularly concerned about
this issue in his proposed draft conditions, and he wished to have two noise measuring
locations fixed at Tipapa. The final version of proposed Condition 23 requires

monitoring of the completed wind farm to be undertaken at three (3) locations.

[229] We see utility in using the standard, but with a minor adjustment to require
some additional monitoring locations to validate the noise prediction modelling,
Although we accept that Meridian’s modelling has proved to be accurate in relation to
other wind farms, each wind farm site has its own unique topographical features and in
our view a more site specific approach is required. It is hard to see how any significant

detriment arises from this approach, although we accept that it will involve additional, but

19" Glenmark Exhibit 10
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not major, cost for a period of time. Balancing this against the importance of the accuracy
of the prediction model to amenity, we think that actual noise measurements need to be
carried out at a minimum of four (4) locations to validate the model and confirm
compliance. The HDC is well placed to determine these locations. We are also mindful
that our earlier direction to delete turbines F1 and G1 will alter the noise predictions and

this revision should be taken into account in selecting the four (4) monitoring locations.

[230]  We direct the HDC to determine the location of a minimum of four (4) suitable

post construction noise testing locations, after taking into account the following factors:

e wind turbine layout;

e wind direction and strength;

topography;

number and location of residences and noise sensitive locations; and

e noise predictions.

[231]  Currently proposed condition 23 provides for monitoring of the completed wind
farm. It would also be appropriate to provide for monitoring in case the proposal is staged
or completion is delayed. We note that NZS6808:2010 Section 8.4.1 provides for staging,
but we consider it appropriate to signal it overtly in the conditions and provide for the

HDC to require monitoring once any turbine has begun generating electricity.
What monitoring if any should there be at Tipapa?

[232]  Mr Carr presented his proposed conditions to the Court on 23 October 2012."%!
These proposals were not based on a firm technical basis and did not adequately address
the issues to the Court’s satisfaction. The general flavour of the proposed conditions is

captured by the opening sentence of proposed condition 11:

In the event that the perceived wind farm noise at any time is causing the
owner of the Tipapa property, or any overnight guests, visitors for events, or
tourists visiting Tipapa to complain about annoyance, stress or sleep
deprivation, the Consent holder cannot claim compliance with the noise
standard...
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[233]  The proposed -conditions lack balance and would not allow ongoing operation
of the wind farm. We do not agree that such a condition would be sufficiently certain or

enforceable and in any event does not accord with our findings.

[234]  The predicted noise levels at Tipapa are not within the group of properties
described as the most sensitive receivers. In fact the predicted noise level is 31dB, well

within the District Plan provisions either for day or night noise.

[235]  Although Tipapa is included as a noise monitoring location in the latest version
of the Meridian/HDC conditions we do not expect it to be one of the four (4) sites we
have required unless it is justified given the factors listed. We have no concerns if it is

included as an additional site for other reasons.

Should certain properties be considered high amenity areas within the NZ56808:2010
definition? '

[236] A number of residents, including Mr Carr for Tipapa, maintained that if the
Court accepted the modelled sound predictions by Meridian based on NZS6808:2010,
their properties should be treated as high amenity areas within the definition appearing in
that standard. This would justify the use of a lower noise limit.

[237] NZS6808:2010 provides that in special circumstances at some noise sensitive
locations, a more stringent noise limit may be justified to afford a greater degree of

protection of amenity during evening and night time.'”> The standard provides:

A higher amenity noise limit should be considered where a plan promotes a
higher degree of protection of amenity related to the sound environment of a
particular area, for example where evening and nighttime noise limits in the
plan for general sound sources are more stringent than 40dB Laeq (15miny OF
40dBA L4o. A high amenity noise limit should not be applied in any location
where background sound levels, assessed in accordance with section 7, are
already affected by other specific sources, such as road traffic sound.

[238] In a high amenity area the level set by the standard is 35dB Laoo(iomin) OF
background + 5dB, whichever is the greater.

P )
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[239]  Ms Belinda Meares contended that the area around her home is an exceptional

153

location, and would justify being treated as a high amenity area. >~ Mrs Marr and Tipapa

also asked for their properties to be treated as high amenity areas.

[240]  The District Plan enables noise in this zone of up to 45dB L at night. The area
around the proposed site is not identified through particular noise standards in the Plan or

otherwise, and accordingly the first limb of the description in the standard is not met.

[241]  Meridian submitted that all of the houses that are in the prevailing winds and
near SH1 in particular (ie all the houses where predictions are over 35dB but under 40dB)

do not have an existing noise environment that could justify additional protection.

[242]  Ms Meares’ property is well outside the 35dB contour and we agree that there is
nothing to justify this property being treated as a high amenity area.. In relation to Mrs
Marr’s propérty, background sound levels at 2000 Omihi Road show that sound levels
during the night do not drop below approx 23dB, and could be as much as 43dB in

154

certain wind conditions. ™ We have already outlined that the predicted sound levels at

Tipapa are 31dB.

[243]  For the reasons expressed above, we are not satisfied that Tipapa, Ms Meares’
or Mrs Marr’s properties, or any other property should be treated as high amenity noise
limit areas.

Conclusion - noise

[244] We are satisfied that NZS6808:2010 provides the most workable noise
assessment framework for this proposed wind farm. It was developed as a result of the
input from a number of experts and representatives from different backgrounds, who
considered in much more detail than we were able to, the literature, experience and

scientific evidence available relating to wind farm noise.

[245]  We are satisfied that the inputs to the model used by Dr Chiles are such that the
predicted sound levels at the modelled locations are likely to be conservative. As a result,

the noise from the wind turbines is predicted to be well within acceptable levels. We have

i. Ms Meares, final submission, 15 October 2012, paragraph [14]
579]31;' Chiles, evidence-in-chief, Appendix A, Figure A~11
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determined that turbines F1 and G1 should be removed for reasons relating to visual
amenity and this decision will mean that the noise contour modelling will need to be
redone for some properties (including the Marr property which was suggested by
Meridian and the HDC to be the most appropriate place to undertake monitoring).

[246]  We are not satisfied than any property should be treated as a high amenity area
for the purposes of NZS6808:2010.

[247]  The conditions proposed by Meridian and HDC concerning SAC’s are
appropriate and the proposed monitoring of A-weighted noise levels are also appropriate
“to meet any concerns about low frequency noise or infrasound. We have determined that
monitoring for the purposes of validating the model and general compliance with the

noise conditions should include a minimum of four monitoring sites.

[248]  With the amendments we have suggested, we are satisfied that these conditions
will adequately mitigate any potentially adverse noise effects and will ensure that
amenity values as they relate to noise, are maintained.

Health
Overview

[249]  The main concern expressed under this topic by the Society, Tipapa and local
residents was the impact wind turbine noise would have on human health."”® The key
issue was whether or not adverse health effects from the wind farm (particularly sleep
disturbance) can reasonably be anticipated, but the debate encompassed how wind turbine
noise might affect the health of vulnerable groups such as the young and the elderly and
those with special needs, whether secondary or indirect health effects were able to be
considered, and whether annoyance over a period of time and community anxiety could
be considered a health effect, or affect wellbeing. These concerns were premised on the
assumption that there would be adverse noise effects, even if the noise from wind
turbines was within the limits set out in NZS6808:2010, and were informed by material
that had been obtained off the internet, information that had been provided at the

155 Although some nearby farmers were concemed about the effect of noise and infrasound (i.e. low
frequency sound below the threshold of human hearing) on their farm animals and the potential for
the lambing percentage to be reduced as a result, these concerns did not have any evidential basis and
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woolshed meeting by Professor Dickinson and Mr Rapley, and information gained from
some people who lived near to wind farms, particularly at Te Uku and Makara, and do
not like them. Most of those opposed to the wind farm submitted that, to avoid any
adverse noise and therefore health effects, there should be at least a 2 km setback
between any residence and any wind turbine.

[250] Meridian and HDC disagreed, contending that if NZS6808:2010 is used there
will be no adverse noise effects. Meridian and HDC also supported the use of
NZS6808:2010 to provide the framework for compliance monitoring and disagreed that a

2km setback was necessary or appropriate.

[251]  We heard from several expert witnesses on this topic; for Meridian - Dr Black
(a specialist medical practitioner and public health expert), Professor Petrie (a professor
of health psychology) and Ms Breen (a psychologist specialising in the treatment of
people with autistic spectrum disorder), for HDC - Dr McBride (an occupational
physician), and for the Society - Dr Shepherd (an academic with a doctorate in
psychoacoustics and a masters degree in experimental psychology). The experts had
undertaken expert witness caucusing which helpfully outlined the areas of agreement and

disagreement between them.
[252]  We will address the following issues:

(a) Will there be direct, secondary or indirect health effects caﬁsed by the
operation of the wind farm? '

(b) Is a2km setback required to mitigate adverse effects?

(¢) How should hypersensitive individuals (including those with autism
spectrum disorder) and those with atypical noise sensitivity be dealt with?

[253]  We will first consider how the RMA deals with health and wellbeing generally,

before turning to consider each of the above issues.
Health, wellbeing and the RMA

[254]  The question arises as to whether or not there is a difference between health and

¢
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Wallace for the Society submitted that amenity is something different from health and
wellbeing, and that wellbeing is not necessarily part of amenity. To support this
argument, Mr Wallace referred to the definitions in section 2 of “amenity values” and
“environment”, and correctly identified that the definition of “enviromment” includes

amenity values, but does not specifically mention wellbeing.

[255]  Whilst adverse noise effects might affect amenity and can - therefore be
considered under s7(c) and potentially s7(f) of the RMA, how health effects can be
considered under the RMA was less clear. Section 5(2) identifies social wellbeing as a
separate matter from health, but both are referred to as part of what needs to be put into
the balance when considering managing the use, development and protection of natural
and physical resources in a way or at a rate that enables people and communities to
provide for them while (relevantly here) avoiding, remedying or mitigating any adverse
effect on the environment.

[256] Mr Smith’s submission for HDC was that the distinction between health and
wellbeing in s 5(2) is conceptually fraught. Mr Smith submitted that for the purpose of
the Court’s inquiry in respect of this application, whether health and wellbeing are seen
as distinct or one and the same is largely irrelevant because if the Court is of the view that
the proposal will have adverse effects on either health or wellbeing, those effects will
need to be addressed by way of appropriate consent conditions, or by declining the
application.

[257]  Our view is that there is a distinction, and that whilst health might be part of
wellbeing, the concept is wider than that. But we agree with Mr Smith that the legal
effect of that distinction is not important to our overall conclusion in the context of the
facts of this case. For this reason it is not necessary for us to develop the distinction

between the concepts any further at this time.

Will there be direct, secondary or indirect health effects arising from the operation of
the wind farm?

[258] Dr Black concluded that the level of wind farm noise allowed by
NZS6808:2010 is not sufficient to cause changes in health status, although he accepted it

may affect amenity,'>® and Professor Petrie concluded that enough quality research has
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been done to show that there are no direct health effects caused by wind turbines.'*’

Whether or not indirect health effects might arise was a topic of much debate. Indirect
health effects said to be relevant were sleep disturbance caused by wind turbine noise,

and annoyance caused by noise or the very presence of a wind farm.
The research

[259]  The experts referred to a number of overseas reviews that examined the
connection between alleged adverse health effects and wind farms. Dr Shepherd also

referred to a study he and Professor McBride had undertaken at Makara.
The reviews

[260]  Professor Petrie referred to 17 reviews that had been undertaken, which
conclude that there is no causal connection between adverse health effects and wind
turbines.!*® Professor Petrie’s evidence focussed in part on negative expectations leading
to mis-attribution of symptoms. Professor Petrie was careful not to characterise those
who complain about turbines as unstable or dishonest, but rather that such mis-attribution
can be put down to how humans interpret symptoms. Professor Petrie noted that this is a
concept which holds true generally in medicine, and is by no means confined to wind
farms. To illustrate this point, Professor Petrie referred to medical students’ disease,
where students, after learning of the symptoms of various diseases, will consider that they

may suffer from them. 159

[261] Ms Meares submitted that the studies which state there are no health effects
caused by turbines are “not exactly a good place to start.”'®" She submitted that more
studies should be undertaken first, particularly given the experience of residents who
have lived close to other wind farms.

[262]  Dr Shepherd contended that health effects can arise from wind turbine noise.
Meridian submitted that Dr Shepherd’s opinions are out of step with the other scientific
opinion on the topic, and that the evidence of Dr Black and Professor Petrie should be
preferred. Meridian submitted that we should give weight to the fact that Dr Shepherd’s

57 Transcript page 1594, lines 30-33, page 1595, lines 5-7
— 158 Transcript page 1594, lines 30-33
“TEhL OF 2 Transcript, page 1555, lines 17-32
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opinion has not been followed in other wind farm céses, but we disagree that this is a
significantly relevant factor we should take into account in this case. This Court is a
Court of first instance and is entitled to make its own assessment of the weight it should
give to any particular piece of evidence, particularly where there are highly qualified and
experienced experts who disagree with the conclusions of each other. In this field there
are often differences of expert opinion and the Court should be cautious to completely

dismiss opinions that do not accord with the mainstream view just because of that fact.

[263]  Dr Shepherd referred to papers by Pierpont and Harry to support his theory that
health effects can arise from turbine noise, but Mr Beatson submitted that some of Dr
Pierpont’s work in this area has been criticised and should not be considered reliable.
Overall Meridian submitted that we should not accept Dr Shepherd’s evidence as either
reliable or persuasive, with Mr Beatson going so far as to submit that Dr Shepherd has

161

been selective, biased, misleading and evasive. In the main the challenges to Dr

Shepherd’s evidence by Meridian centred on his failure to reference or to give context to
papers,162 or inaccurately asserting facts'® he relied upon and relying on hearsay.'® In
addition, Meridian submitted that Dr Shepherd’s evidence should be given little weight
because it failed to mention the studies that conclude that there are no adverse health
effects arising from wind turbine noise. Speciﬁcaliy Mr Beatson referred to the Knopper

166

and Ollson 2011 paper'® and the Massachusetts review'®® that Dr Shepherd was aware

of, but did not refer to in his evidence. Dr Shepherd dismissed the other reviews as being

“all just reviews commissioned by wind turbine companies or particular authorities” !’

Mr Beatson submitted that this statement was “blatantly incorrect”,'®®

as many of the
reviews are papers that are published in academic journals and entirely regardless of

authorship are part of the scientific literature.

[264] We do not agree that this amounts to bias or that Dr Shepherd’s evidence was
misleading, but we agree that Dr Shepherd’s approach to the above matters was too loose,

and not entirely in accordance with the provisions of the Court’s Practice Note. We will

'8! Meridian closing submissions paragraph [183].
162 pedersen 2007 paper, van den Berg’s 2005 dissertation
183 Overestimating how many wind turbines in Europe are offshore
164 Berglund discussion, Pedersen discussion
165 Meridian, Exhibit 9,
. 16 Meridian exhibit 10
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return to the significance of this shortly when we evaluate the weight that should be given

to the competing expert opinions.

The Makara study

[265]  Whilst accepting that a lay person is not always the best judge of their state of
health,'® Dr Shepherd relied on a survey of Makara residents he and Professor McBride
(and others) undertook in 2010, which Dr Shepherd contended supported his views. The
Makara study was a health survey, which Dr Shepherd told us did not specifically purport
to be about wind turbines or wind farm noise. He explained that it was a study to

investigate the correlation between wind turbine noise and health. '™

[266] Meridian challenged the conclusions Dr Shepherd drew from the Makara
survey. It contended that he was selective about the parts of the study that he reported on
in his evidence, and contended that the survey in fact showed no difference in self-rated
health or illness, social or psychological wellbeing. Meridian also contended that the
Makara study was flawed for the following reasons:

(a)  If the purpose of the study was to establish a correlation between noise
from wind turbines and health, to have any real benefit such a study

should have been done before and after a wind farm is operating.

(b)  Whilst the survey was described as a health survey, Meridian submitted
that it was almost inevitable that the study participants would have
suspected that it was aimed at wind farm noise.!”"

(c) The cover sheet sent out to participants had Dr Shepherd’s name and
contact details on it, and he took at least one phone call from a survey
participant which was specifically about wind turbine noise. Dr Shepherd
cannot recall whether he identified himself to the caller or not, but
Meridian submitted he is well known in anti-wind farm circles, and he is a
scientific advisor for the Society for Wind Vigilance, and has been
involved in setting up the New Zealand branch of the Noise Abatement
Society.

. i ; cript, page 1495, lines 26-33
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[267]  We agree that the problems associated with the Makara study mean that we

should not place significant weight on it and the conclusion suggesting that noise from

wind turbines can negatively impact facets of health-related quality of life.'”

Weight‘to be given to competing expert opinions

[268] We accept that there have been a number of reviews undertaken, and those
opposing Dr Shepherd’s view should have been referred to by him in his evidence,'™ but
this does not necessarily mean that the reviews should-be regarded as determinative of
what is clearly a complex issue with subjective elements involved in the assessment of it.
What was abundantly clear to us is that there is a current debate in the scientific
community about wind farm noise, how it should be pfedicted and measured, and how
the noise from turbines affects people, be it within consent conditions or not. Wind farm
technology has only been introduced to New Zealand in relatively recent times, and
whilst Meridian contended otherwise, in our view there is room for more independent
research to be conducted about this very topic. It is important that alternative expert
views are able to be robustly discussed and debated, because this will encourage
additional studies that eventually will provide more certainty for everyone.

[269] We are, however, required to deal with the state of the scientific research as it
appeared before us, and determine whether or not it establishes that adverse health effects
are likely. We have concluded that, of the reviews done, the current weight of scientific
opinion indicates that there is no link between wind turbine noise and adverse health
effects. Dr Shepherd challenges this, but we are not satisfied that Dr Shepherd’s critique
of the reviews (as presented to us) is sufficiently robust to outweigh their conclusions.
Neither ‘are_ we are satisfied that the Makara study is sufficiently robust in its
methodology for us to give it the kind of weight that would be required to counterbalance

the weight of the other scientific opinion expressed in the reviews.

[270]  Overall we are satisfied that the research establishes that adverse health effects

are not likely to arise from the operation of the wind farm.

[271] We now turn to evaluate whether noise from the wind turbines will cause sleep
disturbance.

rasiest mw Dr Shepherd, evidence-in-chief, Appendix A
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Sleep disturbance

[272]  The experts agreed that wind farm noise can disturb sleep, with the resuit that it
17 We heard from Dr Black and Professor Petrie

that sleep disturbance and difficulties in getting to sleep are normal in the general
175

is important to ensure that it does not.
population.” > We also heard that there is no strong evidence to suggest that normal sleep
disturbance is associated with adverse health outcomes,'’® however if sleep problems
become chronic (to the extent that they are better termed insomnia), then this can lead to
adverse health effects.”’

[273]  We have already determined that the methodology outlined in NZS6808:2010 is
appropriate to use to predict the level of sound that will be generated from the wind .
turbines. We have found that, provided conditions in accordance with that standard are
imposed, there should be no adverse noise effects. This is significant because, at the
levels predicted, wind turbine noise is likely to be at a very low level and sleep
disturbance is not expected.'’®

[274]  Meridian referred to two World Health Organisation (“WHO”) Guidelines on
noise and health, namely the Guidelines for Community Noise (WHO April 1999) and
the Night Noise Guidelines for Europe (WHO 2009). We found the WHO publications to
be particularly useful and relevant to this case. The WHO publications were formulated
by an international committee of experts and then endorsed by the WHO.

Guideﬁnes for Community Noise (WHO April 1999)!7°

[275]  To avoid negative effects on sleep this guideline recommends, for continuous
noise, that the equivalent sound preséure level should not exceed 30dB(A). It
recommends an indoor guideline for bedrooms of 30dB Lacq for continuous noise, and
45dB Lamax for single sound events. The recommendation assumes that the bedroom

windows are open and the noise reduction from outside to inside is 15dB.

'™ Joint Witness Caucusing Statement — Health, paragraph [76]
175 Transcript, page 1539, lines 13-15
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Night Noise Guidelines for Burope (WHO 2009)!%°

[276]  This guideline updated the WHO 1999 Guidelines, and was produced by a
working group of experts who carried out an extensive review of the scientific evidence
on the health effects of night noise, and derived health-based guideline values. The
guideline makes it clear that it is sleep disturbance that gives rise to potential health
effects e.g. hypertension, cardiovascular disease, and not noise per se. It concluded that
an L night outside of 40dB should be the target of the night noise guideline (“NNG”) to
protect the public, including the most vulnerable groups such as children, the chronically
ill and the elderly. An outside value of 55dB was recommended as an interim target for
the countries where the NNG could not be achieved in the short term for various reasons

and where policy-makers chose to adopt a stepwise approach.

[277] The extensive review reiterated that to avoid negative effects on sleep the
equivalent sound pressure level should not exceed 30dBA indoors for continuous effects.
A notable feature in this Hurunui case was. that all health and noise experts agreed that
30dB(Laeg) inside a bedroom was the target to prevent sleep disturbance and thereby
prevent health effects.

[278] The Meridian and HDC experts supported the WHO assumption of 15dB
attenuation from outside to inside, but the experts for the Society believed there would be

a lower attenuation. We now turn to evaluate this issue.

Noise attenuation of buildings from outside to inside

[279]  The experts during caucusing agreed that 30dB Lyeq was generally appropriate
to provide protection from sleep disturbance for an average person inside a bedroom.

They disagreed about the allowance that should be made for attenuation from outside to

inside a dwelling.
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[280]  Mr Camp (HDC) and Dr Chiles (Meridian) agreed that 40dB Lago(1Ominy was an
appropriate level for outside a residence, and acknowledged that NZS 6808:2010 assumes
2 15dB reduction from outside to inside when windows are partially open. Mr Huson
thought 15dB was an overestimate and that the attenuation could be as low as 6dB. 18!

[281] In Dr Chiles’s rebuttal evidence he appended a report from Mr George
Bellhouse entitled “Testing of the sound insulation of the external envelope of six
houses”. The investigation was commissioned by the Building Industry Authority,
Wellington and was conducted in March/April 2000. Six houses were tested; two were
near the Auckland International Airport while the other four were 10-15 metres away
from a busy highway. All houses were tested with windows partially open by100mm.
The study concluded that the A weighted level of attenuation obtained was between 14
and 17dB for road traffic noise and between 15 and 18dB for air traffic noise.

[282]  We acknowledge that attenuation will show variation depending on the width of
window opening and type of construction materials, but on the basis of the WHO
Guidelines and the Bellhouse study we are satisfied that 15dB is a reasonable assumption
for attenuation of noise between outside and inside. We are satisfied that it is not
practical or necessary to undertake noise level testing inside bedrooms. It is therefore
reasonable and appropriate in our view to measure noise levels (outside residences) in
accordance with NZS6808:2010. '

Conclusion — sleep disturbance

[283]  The WHO is a specialised agency of the United Nations and has gone through
an extensive and robust process to arrive at recommended community levels of night
noise to protect public health. The design of the wind farm and the proposed conditions
are in line with the WHO guidelines. We are satisfied that the design of the wind farm
and the conditions of consent agreed between Meridian and HDC (with the amendments
we have required) are appropriate and will protect the health of the public in the general

181 professor Dickinson’s paper “Nonsense on Stilts,” published in Acoustic 2009, raised a number of
technical issues and difficulties in accurately measuring noise from wind farms and questions the
s <3U\L 5:.2 sy‘ar;lption of a 15dB reduction (attenuation) from outside a house to inside a bedroom with the
wn; w partially open. He proposed that “ro wind farm shall be situated less than say 10 kilometres
F\away J}‘}Y any residence unless the occupant agrees in writing for this condition to be waived”.
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sense and avoid sleep disturbance, provided, as Dr Black and Professor McBride

emphasised, there is strict compliance with the conditions of consent.
Is annoyance a health effect?

[284]  Dr Shepherd contended that annoyance caused by a noise source should be the
basis for determining effects on health and that a 2 km setback between a wind turbine

and a noise-sensitive receiver is therefore required as a starting point.

[285]  Meridian acknowledged the potential for people to be annoyed by wind farms,
but it submitted that annoyance is not necessarily related to a noise level and should not
be considered a health effect or outcome in and of itself, although it was accepted that it
could lead to adverse health outcomes if not appropriately managed by the person
experiencing it. Meridian submitted that to the extent that it can and should be
considered, it is really an amenity issue, “something to be assessed in the frame of what
values a person or a communily draws from the local environment”.'®* Dr Shepherd
appeared to agree with this approach. 183

[286]  This issue was partially considered in the context of airport noise in Cammack
v Kapiti Coast District Council.'® Tt was contended that annoyance experienced by
some people when exposed to airport noise may lead to chronic impairment of wellbeing.
In that case the Court preferred the evidence of Dr Black, who considered as he does here
that annoyance refers to effects on amenity and does not necessarily equate to effects on
public health.'®

[287]  Ultimately, whilst it might be conceptually important for annoyance to be
analysed as a health or amenity effect, a more fundamental issue is whether annoyance
should be considered as a separate effect at all. In this case it is likely to arise as a
consequence of an unwanted noise or visual effect and therefore could arguably be
double counted (either as a noise, visual or amenity effect) if it is treated as a separate
effect. On a more practical level there are real difficulties in measuring annoyance with
any degree of certainty given the subjective nature of it and the fact that it is unable to be
objectively assessed or measured and is unpredictable. Dr Shepherd accepted this, and
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18 We also agree with.

also aceepted that annoyance has to be measured by self-reporting.
Meridian that compliance with NZS6808:2010 would not necessarily avoid annoyance,
and even if a setback were to be imposed those outside a setback could also remain
annoyed by the presence of a wind farm. It is difficult to see what measures outside
declining consent outright could guarantee that annoyance is able to be avoided, remedied

or mitigated.

[288]  In conclusion, we are not satisfied that annoyance can and should be taken into
account by us as a separate effect. But if we are wrong on this issue, our determination
on the facts of this case is that there is insufficient evidence to establish that annoyance

could lead to an adverse health or amenity effect.
Is a 2km setback required to mitigate adverse effects?

[289]  The Society and local residents sought to prohibit any turbines being located
within 2km of a dwelling, primarily for noise reasons but also as a way of reducing
community anxiety. This was reflected in the amended proposed conditions of consent
submitted by the Society and Tipapa. In support of the 2km setback or separation
distance, reference was made to several overseas documents and planning guidelines,

including ones from Australia and the United Kingdom.

[290]  Dr Shepherd recommended a 2km setback, or buffer zone, rather than using
NZ6808:2010. In his opinion the noise standard failed to correctly conceptualise the
relationship between noise and health. He considered that a better and simpler regime
was for turbines more than 2km from a dwelling to be approved, and where turbines were
less than 2km from a dwelling then the owner’s consent would be required. He said that
at around 2km the audibility of the noise should not affect health or amenity."®’ His
recommendations were based on his personal experience of staying at a house in the
Manawatu at 2.2km from a turbine, as well as his survey work at Makara, near
Wellington. Dr McBride was also involved in carrying out the survey at Makara, and that
formed the basis of his support for a 2km setback, although he recognised that it was not
effects-based. |

~ ;@ -anscript, page 1462, line 1
K Dr'Shepherd, evidence-in-chief, paragraph [9.11] and Transcript pages 1514 & 1515.
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[291] We do not accept that the Makara survey is relevant to evaluafing the
A significance of a 2km setback, as it included only houses closer than 2km to a turbine.
There was no information from houses at Makara more than 2km from a turbine from
which to make any comparisons. In response to questions from the Court, Dr McBride
acknowledged that the Makara survey did not provide a basis for selecting the 2km

distance in preference to any other distance.

[292]  Dr Shepherd also referred to research by Nissenbaum and included figures'®® of
dose response curves relating a health variable such as annoyance or disturbed sleep, and
distance. He said that these figures “clearly demonstrate(s) that adverse effects are
substantially greater below two kilometres”. In response to questions from the Court, Dr
Shepherd agreed that in these figures there were data clusters at around 1.5km and 3.5km.
We fail to see how this evidence supports a cut-off distance of 2km. Indeed Dr Shepherd
also referred to other research which he said proposed various setbacks of 1.5km, 2km
and 2.4km.

[293]  Overall we did not find Dr Shepherd’s and Dr McBride’s evidence helpful on
this matter and it certainly did not support 2km as a relevant setback distance.

[294] Both Mr Camp and Dr Black were critical of the concept of a 2km setback.
They said it was not effects-based and in essence considered it to be a blunt and primitive
approach. Dr Black made it clear on a number of occasions that exposure and dose were
the key variables to consider, not simply separation distance.

[295]  For some of the local residents their initial support for a 2km set-back seemed
to change during the hearing. Ms Meares’ own house is 2.8km from the nearest turbine
and she expressed a personal preference for a 3km setback.'® For Mr Archbold 2km was
not enough as he sought the removal of turbines A9, A10 and A1l (the latter turbine
being the closest to his dwelling at 2.16km).'*° For Tipapa, Mr Carr, although advocating
for a 2km setback, sought removal of turbine A9 which he acknowledged was 2.35 km
away, but he said the extra distance was so minimal the effects from it would be the same
as if it was within 2km. """

.Wlsstr Shepherd, evidence-in-chief, Figures 8A, 8B and 12.
5B Meares, Submissions dated 15 October 2012, para 14.
bold, evidence-in-chief, paragraph [4] and Transcript page 2619.
Submissions, Tipapa Exhibit 25. '
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[296]  With reference to the overseas documents that were cited as supporting a 2km
setback, we start by noting that care needs to be taken when transferring overseas
examples into New Zealand as different countries usually have different legislation and
planning frameworks. Having read some of these overseas documents we note that in
most cases where they use a separation distance, such as 2km, it is as a trigger to then
require a case specific evaluation process to be carried out and/or require the consent of
affected householders. They do not prohibit turbines within 2km of dwellings per se, but
rather use a separation distance as a “process trigger”. We do not see any benefit in
adopting such an arbitrary approach here when under the RMA we are required to carry
out an effects-based evaluation of the whole project, regardless of the distance between
turbines and existing dwellings.

[297] For the reasons expressed above, we do not agree that a 2km setback is
appropriate or required to mitigate any adverse noise effects given the predicted levels of
noise and the existing District Plan provisions relating to the levels of noise that are

permitted in this rural area both during the day and at night.

How should hypersensitive individuals, including those with autistic spectrum disorder
be dealt with?

[298]  In public health terms, a population of individuals will have individual noise
sensitivity that falls on a normal distribution (Gaussian bell curve). It would be a
reasonable expectation that the population that falls within the curve defined by plus or
minus 2 standard deviations of the mean would be protected. This represents 95% of the
population, but 5% of the population remains and these people may be particularly

sensitive to an environmental stressor.

[299] In Motorimu Wind Farm Ltd v Palmerston North City Council' the Court
accepted, in dealing with annoyance that might give rise to sleep deprivation, anxiety and
possible consequential health effects, which “ultimately, consideration of noise effects
must be based on normal physiological responses, and cannot seck to protect those

*198  We agree with this

whose sensitivities might be at the higher end of the scale
approach, because the RMA is not a “no effects” statute. The 5% of the population who

are either hyper or hyposensitive to noise may attract an individual assessment and

T
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arrangements to avoid a potential health effect, but any arrangements reached will need to
be by agreement outside the requirements of the RMA '

Autism Spectrum Disorder

[300]  In this case it came to the notice of Meridian that there are three children (from
different families) who are diagnosed as having Autism Spectrum Disorder (“ASD”).

[301] We heard from Ms Tanya Breen, a consultant clinical psychologist who has
been retained by Meridian to develop and implement a programme to ameliorate any

- adverse effects of the wind farm on neighbouring children. Neither Ms Breen nor Dr
Black could say with certainty that there would be an effect on the ASD children, but
were of the opinion that there was a potential health effect in that, although there are no
peer-reviewed papers published on the specific subject of potential effects of wind farms
on people with autism, there is literature suggesting people with autism often exhibit
unusual responses to sensory inputs such as noise, touch, smell and visual stimuli. The
lack of research that had been done in this area was highlighted during the questioning of
Ms Breen. |

[302] Meridian has offered assistance to the three known ASD children. It is to be
commended for its approach, which will involve the assessment of the individual children
before, during and after construction of the wind farm and will result in an individually
tailored and supported response depending on the needs of the child.

[303] It was submitted that Meridian’s assistance should be widened to cover any
adults or children in the community who subsequently are diagnosed with ASD or have
such a diagnosis and move into the area. ' We do not agree that this approach accords with
the RMA for the reasons expressed above.

[304] The conditions proposed by Meridian and HDC contain the offer made by
Meridian. We consider that these conditions need to be amended to increase their
certainty so that they can be understood and implemented in the future as it may be some
years before this wind farm is constructed. For example, we consider that the conditions
need to be more precise about when the process is to commence and how the three

e «aind1v1dua1s should be identified as they may not reside near to the wind farm in the
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[305] At the request of the families concerned and without opposition an order was
made at the hearing suppressing the names and addresses of the individuals diagnosed
with ASD who were referred to in the hearing. 'We now make that order final and extend
it to incorporate a prohibition on publishing any information that might lead to the
identity of these individuals being revealed.

Community anxiety

[306] DrBlack éccepted that community anxiety about potential health effects caused
by wind turbine noise was a valid health concern, but one that would only be experienced
by a very small percentage of the population.'”™ The evidence in this case did not
establish whether there would be any such people in this community. We can reasonably
infer that if the numbers are small they are likely to be within the 5% of people not within
the bell curve to which we have already referred.

[307] As to the general community concerns expressed, Dr Black contended that
actual monitoring assists in providing a level of comfort to a community, to those who
are sceptical of modelling, and particularly if the actual monitoring confirms the model’s
predictions. Dr Black expressed his confidence in NZS6808:2010 as being more than
adequate to protect public health, and further intimated that in his experience, predicted
effects are often proved subsequently to have been over-estimated. In the context of
discussing a setback (which he did not favour), Dr Black expressed the view that he did
not think it would deal with community anxiety. He said that in his experience, what
does help is to make commitments about compliance (with standards) and then

demonstrate that they are met. 195

[308] We accept Dr Black’s opinion. We do not accept that general community
anxiety should be treated as a health effect.

Conclusion - health

[309] In summary, we do not consider that a 2 km setback is required, or is
appropriate. We find that if the conditions, proposed by Meridian and the HDC relating to

noise and as amended in this decision, are imposed and complied with, there will be no
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direct or indirect adverse health effects for all but a very small percentage of the
population. In relation to hypersensitive people, an individual approach is required as the
RMA would not necessarily provide the level of protection that might be desirable. In
this case Meridian has responsibly acknowledged that special assistance on an individual
basis needs to be provided to those with ASD. We have no evidence to suggest that
anyone in this community is likely to suffer from the kind of anxiety response that Dr

Black indicated might occur in a very small percentage of the population.
Traffic and access
Overview

[310]  The proposal is for a single access point to the wind farm site to be used during
construction and then retained for ongoing use during the operational stage. An
indicative construction period of 18-24 months has been estimated, and this period will
include most of the increased traffic volume and the heavy and over-dimensioned
vehicles. The period of greatest activity is between months 3 to 6, when some 310
vehicle movements per day are anticipated. This period coincides with the transportation
of material for internal roading. For the remainder of the construction period, vehicle -
generation is expected to range between 80 - 190 movements per day. Once the project is
operational then a much reduced traffic volume of mainly service vehicles will be
required. . Meridian considered the relative merits of nine alternative access options
before committing to the option included in the application, which proposes an access
point off Motunau Beach Road, 3.2km south of State Highway 1 (Northern Access
Option 4).

[311] q Expert evidence on this topic was presented by Mr Andrew Carr for Meridian
and Mr R A Chesterman, for the HDC. For the submitters, Mr John Carr,
Mr Messervy and Mr Archbold presented statements. Mr Messervy appeared also for the
Society and Tipapa. In addition there were three Joint Witness Statements. Mr John Carr
attended only the first conference. Messrs Andrew Carr, Chesterman, and Messervy
attended all three conferences.

[312] The weight to be given to the evidence, particularly that of and for the
submitters, was raised as a matter to be considered. At this stage we record in summary
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Mr Andrew Carr has a Masters in Transport Engineering and 22 years

experience as a traffic engineer;

e Mr Chesterman has a Masters of Engineering and Transportation and 12 years

experience in traffic engineering;

o Mr John Carr has no academic qualifications of relevance to transport and
traffic related matters. His experience comes from using his own property on

Motunau Road, where he has lived for eight years;

o Mr Messervy is a Certified Automotive Engineer, NZQA Certified for
emergency vehicle driving, a certified automotive vehicle inspector, and has done
some study in civil engineering. He has 40 years experience in the repair and
maintenance of vehicles and owned the Greta Valley garage business for 32
yéars. 1% He was an AA contractor (Vehiclé recovery (tow truck) operator) for 36
years, an Emergency Services Driver for the Rural Fire Brigade for 20 years, and
a school bus driver in 1975 and 1976 and currently since 2002. He lives at Tipapa
Place in the Greta Valley village;

o Mr Archbold lives at 368 Motunau Beach Road. He has been a member of the
Scargill Fire Brigade for 16 years (currently the Rural Fire Chief), and the rural
mail contractor for 12 years for the Amberley RD3.

[313] A wide range of traffic-related matters was canvassed in the submissions and
statements and during the hearing. The two expert traffic witnesses (Mr Andrew Carr
and Mr Chesterman) were agreed on all matters and considered that the proposed access
route was appropriate, subject to conditions including management plans for controlling
traffic safety and management generally. The main issues of contention related to the
safety and suitability of the proposed access route (Northern Access Option 4). The
submitters considered the proposed route to be unsafe and unsuitable and nominated an
alternative route further to the south using Reeces Road (Southern Access Option 1 via
Reeces Road (Stevenson Property)).
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[314]  The other remaining areas of concern to the submitters which we will consider

here are:

(a) the sight lines for vehicles turning right from SH1 into Motunau Beach Road;
(b) the safety of SH1, particularly at the Omihi Saddle;
(c) the assessment of alternative access routes to the site; and

(d) proposed conditions of consent.
Sight lines — SH1 and Motunau Beach Road

[315] At the T-junction with Motunau Beach Road, the north-bound side of SH1 has
been widened to provide a through-traffic lane and a dedicated right turn/stopping lane
for vehicles turning right into Motunau Beach Road. The two lanes are marked out on
the road surface. Past Motunau Beach Road (to the north) SH1 veers to the left around a
bend. The area has a 100km per hour speed limit with a speed advisory limit of 75km per
hour. The District Plan Map G (Greta Valley) shows a New Zealand Transit Agency
(“NZTA”) designation (D-42 Proposed Road Widening) on the inside curve of the State
Highway at this location but the land has not been taken. We note that NZTA was not a
party to the hearing. The debate centred around the safety of the intersection geometry,
particularly the adequacy of the sight distance for right-turning vehicles to on-coming
vehicles travelling south on SH1.

[316] Mr Andrew Carr and Mr Chesterman stated that the industry-wide accepted
guideline for assessing such intersections is “Austroads: Guide to Road Design, Part 4A —
Unsignalised and Signalised Intersections” (“Austroads”). Austroads defines the
stopping sight distance as “the distance travelled by a vehicle between the time when a
driver receives a stimulus signifying a need to stop, and the time the vehicle comes to a
rest”. Mr Chesterman’s evidence was that the Austroads Guide suggested that the
required stopping distance for a vehicle travelling 100km per hour is 179 metres. This
assumes that the driver of the on-coming vehicle has a reaction time of 2.5 seconds and
” ﬁihggﬁ’gb\e vehicle has an operating speed of 100km per hour. He considered that vehicle

: Qﬁﬁc@@’%ﬁhis intersection was likely to be lower because of the advisory 75km per hour
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[317] Mr Andrew Carr initially estimated the sight distance at SH1/Motunau Beach
Road at 250 metres and then subsequently measured it on site. Mr Andrew Carr and Mr
Chesterman were agreed that a revised distance of 225 metres was in accordance with the
Austroads guide. Mr Messervy did not consider that the Austroads Guide provided an
appropriate location from which to measure. He did not consider it to be a credible
position at which an oncoming vehicle first becomes visible. Mr Messervy maintained
that based on common sense the forward sight distance was 180 metres. Mr Andrew Carr
and Mr Chesterman did not agree that Mr Messervy’s location was the appropriate point

from which to measure in accordance with the Austroads Guide.'®’

[318]  All of the witnesses agreed that vegetation on the inside of the SH1 curve
restricted the forward sight distance. This vegetation included a substantial “pine tree”
hedge which overhangs the boundary fence, and a wilding pine growing on the grass of
the SH reserve. We were advised that the overhanging hedge is cut back to the boundary
line every two years or so. During the hearing the offending wilding pine was removed,
and Mr Messervy confirmed that the sight distance had increased: using his measurement
methodology he stated that the amended distance ‘was 215 metres, which he still

maintained was inadequate.'®

[319] Mr Andrew Carr and Mr Chesterman both analysed the reported accident
records for the intersection for the past five years (2007 to 2011). Three accidents were
recorded, all involving a single vehicle only, where the driver had lost control when
negotiating the curve in the road. None involved vehicles turning to or from Motunail
Beach Road. We consider that it is relevant to note that during this period there were
traffic-generating attractions along Motunau Beach Road such as the school, Tipapa and
the Motunau Beach residential area and boating facilities. Mr Messervy’s and other local
residents’ concerns about the safety of the intersection do not appear to be supported by

events and accident records to date.

[320]  Mr Andrew Carr used the equations set out in the NZTA Economic Evaluation
Manual to calculate the number of injury accidents that could normally be expected at
this location. His calculations. showed that 0.8 injury accidents would normally be

expected over a five-year period arising from turning movements, whereas none had been
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reported. He also calculated the change in the number of injury accidents that the
presence of construction vehicles associated with the wind farm could cause. This
showed that an additional 0.08 injury accidents may occur for each year of construction.
In his view, the accident records do not indicate a particular issue at this location despite
the limited sight distance, and that the increase in accident risk associated with the wind

farm construction is not significant.
Conclusion — sight lines

[321]  We accept that the Austroads Guide is the accepted standard for analysing sight
distances at intersections such as this. The existing sight distance is acceptable in terms
of the guidance provided by Austroads. The accident records and predictions confirm
that the intersection operates within acceptable standards. Having said that we recognise
that the existing intersection has some limitations, and this is no doubt the reason for the
posted reduced advisory speed limit of 75km per hour. The regular maintenance and
removal of road side vegetation on the inside of the SH1 curve is an obvious and
reasonably simple measure that will assist to maximise the available sight distance,
regardless of the proposed wind farm. We also accept that Mr Messervy has considerable
personal experience from living in the area and using the SH1/Motunau Beach Road
intersection. His local knowledge confirms that some caution on the part of motorists is
advisable at this intersection, and again this is consistent with the reduced advisory speed

limit.

[322]  We are satisfied that the intersection does not pose an adverse safety risk such
that consent to the proposed wind farm should be refused. The main period of concern
with the proposed wind farm is during the estimated 18 month construction period, when
traffic volumes will be highest and there will be an increase in heavy and over-sized
vehicles. A Construction Traffic Management Plan (“CTMP”) is proposed as part of the
conditions of consent. It is to be a comprehensive document and we are satisfied that this
can be used to appropriately manage the changed volume and mix of traffic and promote
road safety.
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State Highway 1 - safety

[323]  Mr Messervy was concerned about the safety of the last eight kilometres of the
access route from just south of the Omihi saddle on SH1 through to the entrance to the
wind farm site. Mr Messervy relied on Mr Archbold’s analysis of fire brigade call outs
(January 2006 to May 2012) to motor vehicle accidents on SH1 from Reeces Road to the
Hurunui Bridge to support his view that there is a significant increase in the number of
accidents on the lengths of road before and after crossing the railway line to the south of
the Omihi saddle. The Omihi saddle is identified by an increase in gradient, and includes
a 300 metre length of additional “slow vehicle” lane. Mr Messervy had described this as
an accident blackspot “including deaths”. In Mr Messervy’s opinion, any increased risk
of crash potential should be avoided, hence he promoted the use of Reeces Road as the
- access,route, being to the south of the Omihi Saddle. Similar views relating to general
road safety issues on SH1 were expressed by other submitters, including Mr and Mis
McLean and Mrs V Meares. Mr John Carr promoted a “zero tolerance” to any and all
risks over the route from Omihi Saddle to the site.

[324] Both Mr Andrew Carr and Mr Chesterman analysed the NZTA Crash Analysis
System between 2002 to 2011 for SH1 from Motunau Beach Road to the Omihi railway
crossing. They identified two fatal accidents on this section of highway, and in their view
neither were attributable to a deficiency in the road environment. In the context of the
construction traffic effects of the wind farm, they considered it was relevant to note that
- both accidents involved just a single vehicle, and both occurred at times of day when

traffic flows were low.

[325]  While acknowledging that Mr Archbold’s calculations were numerically
correct, Mr Andrew Carr was critical of Mr Archbold’s approach, in that the baseline for
the comparison was solely the accident rate on the straight section of highway to the
immediate east of (before) the Omihi railway crossing. Mr Andrew Carr considered this
to be an arbitrary point of reference, and that it was not valid to conclude that another
section of highway was “hazardous” by comparison. He considered that it was more

appropriate to use the accident prediction equations published by NZTA.
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Road shows that over a five-year period, 5.6 accidents could be expected, and the records
show that 6 injury accidents were recorded. On this basis, he concluded that this slightly
higher rate was well within expected parameters and could not be described as a
“blackspot”.  Similarly, Mr Chesterman concluded that the Omihi saddle is not
significantly more hazardous than the flatter and straighter section of road that precedes
it.

[327] In response to Mr Messervy’s concerns that long and over-dimensioned
vehicles would result in overtaking vehicles being pushed across the centreline at the top
of the saddle, near where the “slow vehicle lane” ends, Mr Andrew Carr clarified that the
movement of such vehicles is subject to a permit system including the use of pilot
vehicles to control the extent and location of overtaking vehicles. These are all matters
included in the CTMP, and if necessary specific mention could be made of the potential

hazard.
Conclusions - safety

[328] We agree with Mr Andrew Carr that it is neither practical nor reasonable to
expect that there be no increase at all in the level of risk of vehicle accidents from the
present situation. We agree that this portion of SH1 does not have a poor accident record,
and that the likely change in road safety risk due to the proposed wind farm is negligible.
The State Highway network is designed, and is expected, to be the main vehicle transport

route in the country.

[329]  The main traffic concerns relate to the increased volume and change to the
vehicle mix, with more heavy and over-dimensioned vehicles in the construction-related
traffic. The combination of the proposed CTMP and the standard requirement for permits
for over-dimensioned loads and vehicles provides adequate means to control and manage

any adverse traffic safety effects.
Assessment of alternative access routes

[330] As outlined above, the case for many of the submitters was that an alternative
access route using Reeces Road, further to the south, should be required.
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[331]  Meridian’s position was that the focus of the present proceedings should be on
whether or not the access that is proposed, and is the subject of the application, causes
unacceptable adverse effects, rather than whether some other access that does not form
part of the application is better. Meridian also submitted that the RMA only requires an
assessment of alternatives where adverse effects are significant. To the extent that an
assessment of alternative access is relevant, it was submitted that the issue to be resolved
is whether or not Meridian has given sufficient consideration to these matters. We were
reminded that it is not the role of the Court to select the “best” access option. For
Meridian it was submitted that the question for the Court is essentially whether the effects
of using the proposed access route, including SH1 and Motunau Beach Road, are so

significant that it is unacceptable for the applicant to look to use this access option.

[332] We agree with Meridian’s submissions. In the circumstances we have found
that the likely adverse traffic effects of the proposed wind farm are primarily limited to
the construction-related traffic estimated to occur over an 18 month period and that these
effects, as managed through the proposed conditions of consent, will not be significant.
We are satisfied that Meridian has given sufficient consideration to any possible
alternatives, and this was set out in the application documents and the evidence of Mr
Wiles, including the Construction Effects and Management Report (“CER”).

[333] We find the proposed access route including SH1 and Motunau Beach Road to
be appropriate and acceptable.

Proposed conditions of consent - traffic

[334]  Both the Society and Tipapa filed proposed amendments to the traffic-related
conditions of consent with their closing submissions. In response, Meridian presented,
with its closing submissions, a final revised draft dated 23 October 2012 (Version 4).'*
Counsel for Meridian submitted that a great deal of what had been sought by the Society
for traffic management was either unworkable, or unnecessary as it was already required

to be part of the CTMP.

[335] Both the Society and Tipapa sought to reduce the maximum speeds on portions
of SH1 and Motunau Beach Road to 70km/hr for construction traffic. Mr Andrew Carr

considered that this could create a hazard for other road users, who might not expect the
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reduction in speed. We note that NZTA and the HDC control the speed restrictions on
these roads. In the circumstances, we do not consider that mandatory speed reductions
are appropriate or necessary as consent conditions. We find that the provisions in the
CTMP are sufficiently broad to allow for discussions between all parties on speed
restrictions, should they be considered appropriate for some limited and deﬁnéd
circumstances. We do not find it appropriate to predetermine such matters and include
them as specific conditions of consent. Similarly, in relation to the Society’s suggested
prohibition at all times against exhaust brakes, we agree with the submissions for
Meridian that it is not appropriate to specify any further measures in the CTMP, or other

conditions of consent.

[336] The Society also sought a large number of detailed changes to the CTMP
conditions identifying local noise sensitive activities and including involvement of the
Community Liaison Group. In response, Meridian’s final Version 4 proposed conditions
included many of these matters. Some of them were included in a more generic manner
than the specific wording proposed by the Society. Given that the CTMP may not be
prepared for some years, we are satisfied that the Meridian/HDC Version 4 conditions
appropriately identify and “flag” matters that should be considered in the CTMP, and
they also provide sufficient flexibility for the parties to recognise the local environment
closer to the time of construction.

[337] For Tipapa, Mr John Carr also sought that there be “no construction activity
whatsoever on Centre Hill and no construction traffic along Motunau Beach Road”
during the following times: weekdays from 6pm to 7am; weekends from 12 noon
Saturday until 7am Monday; and on public holidays. These restrictions were sought to

avoid any possible noise disruption to the weddings and social functions held at Tipapa.
Resource Consent — extending the Tipapa function venue

[338]  During the hearing we were advised that Mr John Carr had lodged a resource
consent application to increase the capacity of the Tipapa function venue from 50 persons
to 150 persons at any one time, and to provide for a single event in any 12 month period
of up to 230 persons, and to operate a tourist retail shop. The Council considered that

application on a non-notified basis and granted consent, subject to conditions, on 14

m,“.N‘Q,ermber 2012, after the close of the wind farm hearing.
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[339]  Mr Carr forwarded the consent to the Court. The parties were asked to advise
the Court whether or not it should have regard to the consent as the hearing of evidence
had finished. In response, the s274 parties sﬁpported the Court having regard to the
consent. The CRC had no issue with the consent being taken account of, provided it did
not lead to the hearing being reopened, and the HDC advised it would abide the decision
of the Court.

[340]  Meridian advised that it was neutral on the issue, provided that it did not lead to
reopening the hearing, but it requested that if the Court decided to have regard to the
consent then it should also have regard to the relevant planner’s report, and accordingly
enclosed a copy. Meridian repeated its offer to include a condition in the CTMP
including protocols for liaising with the operator of Tipapa in order to avoid construction
traffic movements at times when wedding ceremony vows are to be exchanged, and
offered to extend this to also cover the additional single large event per annum authorised

by the resource consent.

[341] Mr Carr responded, rejecting Meridian’s offered condition, and described the
offer to limit construction traffic during the taking of vows as “disingenuous (sic) and
absurd”’. He maintained that his conditions, as presented to the Court hearing, seeking
wider limits to construction activity, were essential and fundamental to being able to

operate his business at Tipapa.

[342] We have read the Council decision and the planning report relating to the
extended operations at Tipapa. We note that a traffic assessment in support of the
~ application estimated 60 vehicle trips per day as being realistic, but that a maximum of
120 vehicle trips per day could be generated if the venue was operating at capacity. The
traffic assessment concluded that even 120 vehicle trips per day could be easily
accommodated on Motunau Beach Road without affecting its safety and efficiency. The
traffic assessment noted that the visibility at the Motunau Beach Road/SH1 intersection
meets relevant guidelines. The planning report states that NZTA had confirmed that they

had no concerns in relation to the proposal.

[343] The documentation in support of Tipapa’s application, and the Council’s
decision, are consistent with the experts’ evidence presented to this Court. In the

circumstances we have no reason to change our finding that the proposed access route,
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including SH1 and Motunau Beach Road, is appropriate and acceptable. The route can

accommodate additional traffic without resulting in any significant adverse effects.

[344] In relation to the CTMP, Version 4 of the proposed conditions includes in
condition 71 as some of the objectives of the CTMP to:

(e) minimise disruption to the surrounding community, school, farming
operations and rural services; and

(g) encourage the participation of the surrounding community in maximising
safety and minimising disruption, including liaison with the Community Liaison
Group.

[345] These objectives are to be given effect to through subsequent conditions,
including condition 73 which lists out matters which the CTMP must include, but is not
limited to. There follows a list of 15 matters, including:

(m) protocols for liaising with the operator of Tipapa to avoid construction
traffic movements at times when wedding ceremony vows.are to be
exchanged.

We understand that Meridian has offered to extend this condition to also include the
single event in any 12 month period when the number of people at Tipapa is allowed to
exceed 150 but be limited to a maximum of 230 people (excluding staff).

[346] The Meridia/HDC Version 4 proposed conditions contain a table of noise
limits for construction activities. These follow the standard format of Table 2 of
NZS6803:1991 — Acoustics — Construction Noise for works of ‘long term’ duration.
Additionally, as we have outlined above, there are provisions in the CTMP which
recognise certain sensitive activities in the local community and provide an opportunity

for the parties to consider any specific measures.

[347] We consider Mr John Carr’s proposed prohibitions on construction activities
and construction traffic using Motunau Beach Road to be excessive and unwarranted.
The proposed conditions require the CTMP to limit heavy vehicles associated with
construction work during public holidays, before 6am or after 8pm Monday to Friday
inclusive, or before 7am and after Spm Saturday and Sunday, with exemptions for staff
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between the desire for efficient construction timetabling and the protection of the amenity
of the local area.

[348]  Mr Carr’s rejection of the offer to also include the annual large event at Tipapa
in the CTMP would seem to be rather hasty. In our view it is reasonable to include this
annual event in the “agenda” for discussions between the relevant parties as part of the
CTMP procedure. It may well be that someone other than Mr Carr is operating Tipapa in
the future when the wind farm is being constructed, and we are fairly certain that any
future operator would appreciate the opportunity to liaise in relation to limiting any

adverse effects of construction traffic on the event.

[349] We direct that the Meridian/HDC Version 4 proposed condition 73(m) is to be
amended to include the annual large event allowed at Tipapa. We do not find it
appropriate to make any other amendments to the conditions relating to construction

noise (Version 4, conditions 12 & 13) or traffic management (Version 4, conditions 71 to
79).

Construction, Erosion, Sediment Control and Groundwater, and Fire

[350]  Expert witnesses presenting evidence on this topic were called by Meridian and
CRC.

[351]  The submitters concerns related to the potential for additional erosion from the
construction of the roads and turbine platforms, the discharge of sediment and the
effectiveness of sediment control measures, the potential for oil spills, and the potential to
impact on the Tipapa Stream. For the submitters, Mrs Messervy and Mr John Carr
questioned the experts during the hearing.

[352] It was accepted that the proposed wind farm will involve considerable volumes
of earthworks, and consequently erosion and sediment control will be a major part of the
project’s construction programme. Construction effects will result in some large cuttings,
soil disturbance and vegetation clearance, as well as associated discharges to land and
water. Also, there can be potential nuisance effects such as dust and noise. Other
" activities during the construction phase, such as concrete batching and the storage of
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[353] The applicant proposed the adoption of best practice measures to avoid erosion
and sediment generation, as well as best practice methods to treat run-off that contains
sediment. For Meridian it was submitted that all avoidance and treatment measures
accord with Environment Canterbury’s Erosion and Sediment Control Guidelines 2007.
The applicant proposed, as conditions of consent, the use of management and monitoring
plans. These included an overarching Environmental Management Plan (“EMP”),
Supplementary Environmental Management plans (“SEMP”) and a Flocculation
Management Plan (“FMP”). The Regional Council agreed with this approach and these
plans. Mr Breese for Meridian explained that this type of framework and suite of consent
conditions has evolved through a number of wind farm projects, including Te Apiti,
White Hill, West Wind, Tararua 3 and Mill Creek.”®

[354]  Mr B Handyside, for the Regional Council, had raised a number of concerns
relating to erosion and sediment control, At caucusing, the experts considered these
matters further and reached agreement on including additional provisions in the proposed
conditions of consent. They then agreed that the potential adverse effects arising from
the construction activities could be adequately avoided or mitigated if the proposed wind
farm was undertaken in accordance with the proposed EMP and SEMP method and the
proposed conditions of consent. At the commencement of the hearing there was one
outstanding issue as to whether or not the Flocculation Management Plan should require
all high risk sediment works, including the main access road to Turbine A11, to be treated
with chemical flocculation. The experts for CRC and Meridian subsequently reached
agreement, and a proposed method and condition of consent was presented.

[355] Inrelation to groundwater and the storage of hazardous substances, a condition
of consent was proposed requiring that the bulk fuel facility not be located in an area
where the groundwater is shallower than 30 metres below natural ground level. An
additional condition controlling ponding also provides groundwater protection by
preventing the discharge from the concrete batching plant from resulting in pools of
liquid containing contaminants on the ground surface.

[356] The final proposed conditions of consent, as agreed between CRC and
Meridian, were presented for the four consents sought from the CRC (referenced as CRC
111342, 111343, 111344 and 111354, and including Schedule 1 General Conditions

- %r‘-__p\zéig“};}iéc;able to all four consents).
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[357] The Meridian/HDC proposed conditions also contain conditions, under a
heading “Environmental Management Plans,” which require an EMP for construction
works. These proposed EMP conditions are similar to, but not the same as, the CRC’s
conditions. We believe that in reality one EMP document will be prepared to meet the
requirements of both Councils. We certainly do not consider it necessary for two
documents dealing with construction activities. This could result in unnecessary
confusion for all parties, including other operators and contractors undertaking works.
We consider that a common or duplicate set of conditions should be prepared relating to
the EMP and construction activities, where the requirements of the two Councils overlap.
We accept that it will be appropriate for CRC’s consents to contain additional conditions,
as the primary responsibility for controlling and managing the construction activities arise

under the regional consents.

[358]  The Society’s revised draft conditions only addressed the Meridian/HDC set of
proposed conditions relating to the EMP. Several of the Society’s amendments were
accepted by the HDC and Meridian. Meridian did not accept the Society’s request that
the EMP be reviewed annually by the consent holder. We agree with submissions made
for Meridian that, as the projected construction period is for around 18 months, it is
unnecessary for there to be annual reviews. We consider that the proposed conditions
adequately address the need for implementation and compliance with the EMP, and other
subsidiary management plans, and there are provisions to amend the EMP. Taken

together these conditions allow sufficient flexibility to respond to events and or changes.

[359] We note that the Meridian/HDC EMP conditions were amended to provide for
the Society’s request that the EMP be publicly available at two of the local public
libraries and electronically via the web. We consider it is important that the full sets of

consent conditions be also available in order to provide the necessary context to the EMP.

[360] For Tipapa, Mr John Carr requested a number of conditions relating to
construction. We have commented already on the traffic-related ones. Consistent with
his requirement that there be no construction traffic along Motunau Beach Road on all
weekday evenings, on Saturday afternoons and Sundays of all weekends, and on all
public holidays, Mr Carr also sought for the same prohibitions to apply to all construction
activity on “Centre Hill”. Even aside from the uncertainty about the area affected by his

c&z va

’flbek “Centre Hill”, we find that this request is unreasonable. The reason for the
, f" "’ - ““re)l{ghgn relates to noise, and there are other conditions which limit the noise levels
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through standard conditions usually applied to construction activities. There is also a
balance to be struck in the interests of the wider community, with construction being
completed in a timely manner so that the period for potential for nuisance effects is not

prolonged.

[361]  Mr Carr also sought to define the exact location of the concrete batching plant,
primarily so that it was not near the Tipapa boundary. Mr Wiles, for Meridian, explained
that the location of the concrete batching plant was worked out later when the detailed
construction strategy had been finalised, usually done in conjunction with the contractors.
Mr Wiles was satisfied that any adverse effects relating to the concrete batching plant-
were controlled by the proposed conditions of consent, regardless of the precise location.
We accept that to be the case. In addition to the Meridian/HDCVersion 4 construction
noise conditions, there are a number of conditions in the Regional Council conditions
relating to the concrete batching plant. We find that the proposed conditions allow the
consent holder flexibility to select an efficient location for the concrete batching plant
whilst at the same time set controls for managing any adverse effects.

Fire

[362]  Two submitters, Mrs Messervy for the Society and Mr Higginson (an adjacent
landowner to the wind farm), in particular, were concerned that the turbines would
increase the risk of fire hazard. Mr Higginson asked who would be liable for loss or
damage incurred as a result of fire. Evidence from Mr Breese, and submissions for
Meridian, were that the actual risk of fire was very low, and the fire safety measures and
equipment were outlined. The submissions also addressed the provisions and agencies

outside of the RMA which are relevant where property is damaged by fire. 2!

[363] In answer to questions from Mrs Messervy, Mr Breese confirmed that it was
usual practice to prepare a fire management plan in conjunction with the local fire

brigade.

[364]  We are satisfied that the risk of fire is appropriately recognised in the proposed
conditions of consent: it is identified as a matter to be included in the EMPs in both the
Meridian/HDC Version 4 and CRC’s suite of proposed conditions.
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Conclusion - construction

[365]  To summarise in relation to the construction topic, we find that the proposed
conditions, being Meridian/HDC Version 4 and the CRC suite (as amended in this
decision), will appropriately address the potential effects of the construction-related
activities through construction noise conditions, and the use of managemeﬁt plans and
monitoring plans. Implementation of, and compliance with, these plans is also addressed
through measures including inspections, maintenance, audits, reporting, monitoring and

resourcing.
Ecology
Overview

[366]  The potential adverse effects to ecological values on the site were identified as
those relating to terrestrial ecology (with a focus on indigenous vegetation and habitats
for indigenous fauna); aquatic ecology; herpetofauna (lizards and geckos), and avifauna
(birdlife).  Two ecological reports formed part of Meridian’s Assessment of
Environmental Effects; the “Ecological Values and Assessment of Effects Report” (“the
Ecology Report™), prepared by Mr Hooson and Dr Keesing, and the “Assessment of
Effects on Avifauna Report” (“the Avifauna Report”) prepared by Mr Hooson.?? In
relation to avifauna, Meridian also obtained additional assistance from Dr Barea, an

expert on the NZ falcon.

[367]  Other ecologists with specific areas of expertise were engaged by both the HDC
and CRC to peer review the work done by the experts retained by Meridian. The Society
called evidence from Mr Onley, an experienced ornithologist and illustrator to present

evidence on avifauna.

[368]  All of the experts participated in expert conferencing before the hearing and a
large number of matters were resolved and others further refined during the hearing itself.
Overall the approach of all the experts under this topic was constructive, and where issues
were unable to be resolved there were genuine differences of opinion about what might
be required.
LT
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[369]  Whilst various submitters raised issues concerning the effect of the proposal on
other ecological values, the main focus in the hearing was on avifauna and in particular,
the potential for birds to collide with the turbines and the effect this would have on
specific species.

[370] We will first outline the ecological context relevant to the site and then consider
each of the ecological values likely to be impacted by the proposal in turn.

Ecological context

[371]  The site is contained within the Motunau Ecological District, which from an
ecological perspective has been highly modified by pastoral farming. Only 1% of this
Ecological District is protected either within public conservation land or by QEII
covenants. We were told that pre-European settlement, the vegetation of much of the
Ecological District would have been short tussock lands, cabbage tree tree land and
mixed shrublands on the drier hills and ridges. Extensive areas of coastal mixed
podocarp/hardwood forest are also thought to have been present along with kanuka forest,
mixed hardwood forest and areas of riparian black beech forests. Little of the podocarp
forests remain, but remnant broad leaf hardwood forests are still present, and shrublands

are still extensive, though often confined to slopes and gullies.?®

[372]  There are three named waterways and a number of unnamed tributaries near the
site. The streams draining the site flow into the Motunau River (to the east and south),
into the Omihi Stream (to the south-west), and into the Tipapa Stream (to the north), and
Cave Creek (to the north-east).”® The Ecology Report noted that all of the aquatic
systems that were surveyed have been modified by surrounding farming practices,
removal of riparian vegetation, higher than natural nutrient status and sedimentation. It
was noted that most of the streams are incised, turbid, have highly embedded substrates,
marginal to sub-optimal aquatic habitat diversity and abundance, and poor to marginal -
riparian condition. Some of the streams on the south-eastern side of the site have more
intact riparian cover, but despite this the ecologists observed these streams to be in
similarly poor condition.?®

w-mw r Hooson, evidence-in-chief, paragraphs [45] — [47]
‘1“ 294“er oson, Appendix B, paragraph [3.2]
-~ 705\1\711" I-foo n, Appendix B, paragraph [3.2]
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[373]  Our observations during our various site visits confirmed the ecologists’ view.
We observed as we drove around the area that, unlike some other farming communities in
other parts of the country, there appeared to be little fencing of waterways and the
waterways were in some parts choked with willows. We observe that, whilst some of the
. submitters might contend that the waterways are pristine, that is unlikely to be the case

where stock has access to them.

[374] In the main, those submitters who wished to be heard on this topic did not
appear to fully appreciate that the natural environment in this area is highly modified
from an ecological perspective. We do however acknowledge the efforts of Mr and Mrs
Symonds, Mr Leslie and Mr & Mrs D & V Meares to improve the ecological values on
their properties.

Terrestrial ecology

[375] Mr Hooson (for Meridian) and Dr Lloyd (for the Councils) gave evidence on
this topic. Both experts attended expert conferencing, and agreed on certain mitigation
measures which were finally resolved during the hearing. These measures are

represented in proposed conditions 68 — 70.2%

[376]  Due to various refinements in the placement of turbines and road, almost all but
4.17ha of indigenous vegetation and habitat for indigenous fauna on the site will be
avoided® The 4.17ha comprises three indigenous vegetation habitat types being: silver
tussock grassland; rock outcrop habitats; and indigenous shrubland containing small

numbers of “At Risk” plants (namely Aciphylla subflabellata and Einadia allanii)**®

[377] Meridian has agreed to ,the‘ following conditions:

(a) To register a legally binding covenant which provides legal protection in
perpetuity of at least the three areas of rock outcrop habitat labelled as 0.7,
0.9 and 0.3 ha on the map attached to the proposed conditions (proposed
condition 68);

205 Bxhibit HGR1, 23 October 2012
mm Mr Hooson, evidence-in-chief, paragraph [130]
e

w“‘f% aLOF Qiloint statement of Dr Lloyd and Mr Hooson relating to Terrestrial Ecology, May 2012, paragraph [1];
f:’:}; gy @Mi\(:ﬁoson, evidence-in-chief, paragraph [130]
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(b) Where the consent holder has to disturb or remove any of the “At Risk”
plants as a result of the wind farm development, to establish and maintain an
equivalent quantity of these plants on the site using direct vegetative

transfer, planting or other appropriate methods (proposed conditions 69 and
70).

[378]  No other party challenged these proposed conditions.

[379] We are satisfied that the proposed conditions will satisfactorily mitigate any
potential adverse effects on the remaining 4.17ha of indigenous vegetation and habitat for
indigenous fauna on the site that is unable to be avoided by the proposal. However, we
direct the HDC to amend the conditions to provide for appropriate monitoring and
reporting. Accordingly, we are satisfied that all potentially adverse effects on terrestrial
ecology can either be avoided or mitigated.

Aquatic ecology

[380] Dr Lloyd (for the Councils) and Dr Keesing (for Meridian) agreed at expert
conferencing that the potential for adverse aquatic effects arising from the proposal were
generally negligible and required no mitigation, other than water discharges which might
occur during construction. For this reason, Mr Wiles and Mr Breese (both of whom are
involved for Meridian in the construction aspect of the proposal) also attended expert

conferencing on this topic.

[381]  Despite the above, the experts agreed that the catchments of the Tipapa Stream
and upper catchments of the Motunau River have comparably higher aquatic ecological
values than their neighbouring catchments. They agreed that it would be preferable to
use spoil fill areas outside these catchments, but where that was not possible a process
was agreed whereby discharges into those areas could be minimised. Conditions were
proposed and agreed upon to meet any potentially adverse effects on these two

catchments.

[382] The experts also agreed that the monitoring framework for équatic values

209

should incorporate a number of elements. These provisions have also been

o 20 Joint Witness Caucusing Statement (Mr Wiles, Mr Breese, Mr Keesing and Dr Lloyd) — Construction,
o ekhl OF f;\‘ Erosion & Sediment and Aquatic Ecology, 15 June 2012, paragraph [3]
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incorporated in proposed conditions. We have already discussed some of these matters in

the earlier section on construction.

[383]  Mirs Symonds was concerned about the potential for discharged sediment or silt
to fill up local pools, including an in-line pond in Cave Creek.?® Meridian offered to
measure the volume and amount of sediment accumulated in the pond on the Symonds’
property before commencing earthworks and then again at the conclusion of the
earthworks, Meridian also agreed to remove any deposited material which is an issue,
nonetheless contending that the pond is expected to receive minimal additional suspended
sediment.*!" We are satisfied that these measures would resolve any potential adverse
effects of concern to Mrs Symonds, however we are not certain that Meridian’s offer is
reflected in the proposed conditions. We direct the CRC to amend the conditions, if

necessary, to include this matter.

[384] Mirs Messervy was concerned that the construction of the wind farm would
result in degradation of streams due to runoff from the roading associated with the
project.*'> She was also concerned that fragile stream beds would be damaged. Mr
Breese’s evidence for Meridian, which was not significantly challenged in cross-
examination, was that there is no risk of this occurring given the erosion and sediment
controls proposed. This is particularly so given that the discharge of water from the
existing farm track network will be improved by the replacement roading, and because
there are no stream crossings associated with the proposal and therefore no work required

213

directly in streams.*® We accept this evidence. We are satisfied that these measures

resolve any potential adverse effects of concern to Mrs Messervy.

[385] Mr Carr for Tipapa was concerned about the Tipapa Stream, which runs
through his property. He described this stream as pristine. We do not doubt that Mr Carr
genuinely believes the stream to be pristine, but we noted during our site visit to Tipapa
that the part of the stream which we could see was unfenced, therefore ehabling stock
direct access to it. Mr Carr wished to. secure a separate monitoring site in the Tipapa
Stream near to where the stream enters his property. Dr Keesing was not averse to this
suggestion. We deduce that this is provided for in the CRC’s Schedule 1 General

219 Dy Keesing, rebuttal evidence, paragraph [31]
*’”“%ﬁr{(_eesmg, rebuttal evidence, paragraph [47] and Meridian submissions on ecological effects,
f” 3 %E: ﬁaragra h 44,
N MI\Bree , rebuttal evidence, paragraph [32]
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Conditions (condition 19(a)) but we direct the CRC to amend the conditions, if necessary,
to provide for this matter.

[386] We conclude that the proposed conditions (as amended in this decision)

satisfactorily mitigate the risk of adverse effects on aquatic ecology.
Herpetofauna (lizards and geckos)

[387]  In his initial ecological survey of the site, Mr Hooson undertook a visual search
for lizards at eleven different places® considered to be suitable habitat areas for
herpetofauna. Early on in the survey, it became clear that Canterbury gecko were
abundant in the greywacke outcrops on the plateau tops at the site.*’* The Canterbury
gecko is described as a species “At Risk”, being in gradual decline, and is a winsome
animal, hiding in deep crevices in rock outcrops during the day and coming to life at
night. Mr Hooson recommended that potential areas of habitat for the Canterbury gecko
should be avoided, and if not possible, mitigated by implementing a trap and transfer
programme in conjunction with the construction of long-term artificial habitat. The
common skink was also recorded at the site, but it is not threatened.

[388]  Dr Tocher (for HDC) reviewed Mr Hooson’s evidence. She identified the main
potentially adverse effects on herpetofauna as habitat disruption,*¢ habitat
fragmentation,?"” and ongoing disturbance through use of machinery on the roads and

during construction.?®

[389]  Dr Tocher and Mr Hooson participated in expert conferencing and continued
their dialogue during the hearing. Proposed conditions 62-67*"” now record the
agreement between the experts about how any adverse effects on herpetofauna will be
managed. Proposed condition 62 provides that the consent holder will, where possible,
avoid adverse effects on rocky habitat by seeking advice from a suitably qualified and
experienced herpetologist during the detailed design phase. Proposed condition 64(c)
provides that there must be a survey prior to construction to identify appropriate

24 Mr Hooson, evidence-in-chief appendix B, paragraph [2.7]
215 Mr Hooson, evidence-in-chief, paragraph [60]
BePr.T ocher, evidence-in-chief, paragraph [4.11]
(( ,‘dl?. Dr her, evidence-in-chief, paragraphs [4.12]-[4.17]
/ “3‘ ’ZIrDr~ $éhe  evidence-in-chief, paragraphs [4.18]-[4.23]
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translocation sites for the Canterbury gecko and the Herpetofauna Management Plan must
include both methods for the provision of alternative Canterbury gecko habitat at the

relocation site, and relocation success criteria (proposed conditions 64(d) and (e)).

[390]  We are satisfied that the proposed conditions satisfactorily mitigate any adverse

effects on the Canterbury gecko and other herpetofauna.
Avifauna
Overview
[391]  The potential risks for avifauna are:
(a) the loss of habitat, and

(b) the risk of death® from collision with wind turbines (known as “collision
mortality”).

The real issue was the risk of collision mortality rather than loss of habitat and the
evidence focussed on this.

[392] To assess the extent of collision mortality risk, Mr Hooson for Meridian
completed two studies (referred to in his evidence as the “Level 1 study” and the “Level 2
study’”) which included surveying the species of birds present at the site. These studies
showed that most of the birds frequenting the site are introduced species. Of the native
bird species observed to be present, Mr Hooson’s opinion was that only a small
proportion of them are active at heights that put them at risk of collision mortality and
with the exception of the black-fronted tern, NZ pipit and NZ falcon, are not threatened

species, but are widespread and abundant.

[393]  Given the presence of a breeding pair of NZ falcon at the site, Dr Barea, an
expert on this species was retained by Meridian to advise it on how best to protect this

species. It has been assessed as being “Nationally Vulnerable.”
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[394] Dr McClellan (for the HDC) reviewed Meridian’s evidence on the effects on
avifauna. Her evidence focussed particularly on the potential risks to the NZ falcon and
the black-fronted tern. Her view was that generally speaking the mitigation proposed for
the NZ falcon was suitable, but she did not think that sufficient information had been
provided by Meridian on the black-fronted tern. She recommended further survey work
be undertaken. ‘

[395] Mr Onley, an ornithologist, and illustrator gave evidence for the Society. Mr
Onley disagreed with methodology used for the risk assessment (specifically the use and
application of avifauna survey methods and the tirriing of the surveys), the conclusions
that could be reached from it given the amount of data obtained (he thought more surveys
including nocturnal surveys needed to be done), and the extent of post-construction

monitoring proposed.

[396]  Several individual submitters were also concerned about the effects of the
proposal on avifauna. Mr Meares and Mr Messervy asked -selected questions of the
expert witnesses. Mr Carr expressed concern about the impact on the birdlife he has
observed to be present at Tipapa, including the paradise duck (which we were told mates
for life), the Australian harrier, the NZ falcon and the pied-oystercatcher.

[397] The experts participated in expert conferencing and with the exception of Mr
Onley had, by the end of the hearing, agreed on proposed conditions that in their view
would avoid and mitigate any potentially adverse effects on avifauna. Essentially the’
proposed conditions require an Avifauna Panel to be convened of not less than three
suitably qualified and experienced independent avifauna experts (proposed conditions 41

and 42) to make assessments and recommendations to the consent holder about:

(a) whether the adverse effect on any bird species listed as “Threatened”
(nationally critical, nationally endangered or nationally vulnerable) or “At
Risk” (declining, recovering, relict or naturally uncommon) is more than
minor, and if so any remediation or mitigation measures to reduce that effect

so that it is no more than minor; and

(b) the adequacy of the bird monitoring required by conditions 49-60.
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[398]  The consent holder will be required to implement any recommendations of the
Avifauna Panel (proposed condition 46), and if it fails to do so then the HDC may review
any or all avifauna-related conditions (proposed condition 47).

[399] There was an issue about what was meant by “more than minor”. Meridian
referred us to Foodstuffs (South Island) Limited v Queenstown Lakes District
Council® where the Court held that:

...Whether adverse effects are “minor” or “more than minor” depends on the
circumstances and context. ... any adverse effect which changes the quantity
or quality of a resource by under 20% may, depending on context, be seen as
minor.

[400]  The Court recognised that:

.. where a significant habitat of a threatened indigenous species is at risk in a
region where the species’ population has already reduced to 20% of its former
population, even a small (say 1%) reduction in its habitat or population may be
more than minor. [t depends on the species, the factors on whlch its
population viability depend and the margins of error in the analysis.??

[401] In answer to questions, however, it was accepted that this case concerned an
application for a non-complying activity where one of the threshold tests under s104D is
whether the adverse effects of the activity on the environment will be minor. This case
does not require an assessment under s104D as the activity we are considering is not non-
complying. We agree that the question of measuring an adverse effect depends on the
quantity or quality of the resource, but we do not necessarily accept the percentage
referred to in Foodstuffs as being definitive across the board in all situations. Each case

will depend on the facts that are presented.

[402]  There was an issue about whether or not the Avifauna Panel might be required
to determine matters that offended against the principle of non-delegation of judicial

22 We accept that the case law confirms that the Court may confer upon some

powers.
other person the function of settling matters of detail in a condition imposed, where the
matter is to be settled according to that person’s own standards based on that person’s
own skill and experience as a certifier. We agree that the proposed conditions require the

Avifauna Panel to exercise a judgment rather than to resolve a dispute, and for this reason

w c)f ALEEE@%] NZEnvC 135, paragraphs [72] and [74]

Ibrq aragraph [72]
I\e/t Auckland City Council [1998] NZRMA 66 (HC) page 10
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the proposal does not in our view offend the principle of non-delegation of judicial
powers. We also agree that as the effect on each species will be different depending on a
number of factors relevant to that species, it would be unwise to seek to define “more
than minor” in the conditions. We are satisfied that the Avifauna Panel is well placed to

exercise this judgment.

[403]' We deal next with the general issue relating to the sufficiency of pre-
construction data, before moving on to consider the specific risk assessments for the NZ
falcon, NZ pipit, black-fronted terns and shorebirds. We will then consider the adequacy

of the proposed post-construction monitoring conditions.
Has sufficient pre-construction data been obtained?

[404]  There is a risk of collision mbrtality to the bird species frequenting the site. As
Mr Onley pointed out, the post- monitoring data obtained from the West Wind site shows
a collision mortality rate of 5-6 birds per turbine per year. No doubt some people will
find any loss of birdlife in this manner to be unacceptable but the RMA is not a2 “no
effects” statute. The question for us is whether or not in the end analysis the effect of
collision mortality from wind turbines on a particular bird population can be said to be

adverse.

[405] The key question for us is whether we can rely on the bird surveys and
monitoring undertaken so far, and the further monitoring proposed, to provide adequate
data to support the predictions about collision mortality. Mr Onley made a number of
very good points about the paucity of general bird census information in New Zealand.
He was well placed to do so, because before coming to New Zealand in the 1970s, he
lived in England where he studied geography at Cambridge University before working
for the British Trust for Ornithology, and then at the Edward Grey Institute for Field
Ornithology at Oxford. We acknowledge Mr Onley’s evidence that, compared to Britain,
in New Zealand there are fewer volunteers participating in bird.surveys. As well, until
recently the official (as opposed to volunteer) data collection for avifauna has typically
been undertaken by the Department of Conservation or those studying at universities. It
is not surprising, therefore, that the data collected has focussed on indigenous species and
more particularly on those that may be at risk.
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[406]  The bird survey methodology used by Mr Hooson was set out in detail in the
Avifauna Report. Mr Onley thought that more frequent point counts should have been
used and a more robust bird census to establish the birds frequenting the site both during
the day and at night. Essentially Mr Onley’s point was that not enough data has been
collected to enable reliable predictions about effects on bird species to be made. He also
considered that the risk assessment should take into account the proportion of the

224

population of each species that are present at the site,”” cautioning that widespread and

common species should not be dismissed as being beyond risk.?®

He was wary of
averaging out the predicted mortality rates and interpreting the significance of thern to

national rather than local populations.?

[407]  Mr Hooson argued that the methodologies upon which the avifauna surveys
were based are specifically designed for assessing the impacts of wind farms on birds,
and are well-developed both in New Zealand and overseas.”” During the Level 2 study
fixed period counts were used and Mr Hooson told us that these are a standard bird
utilisation method used at wind farm sites.”?® He told us that these methods are based on
guidelines developed in Australia and Canada, and are the most common method

employed for generating quantitative data on bird use at a potential wind farm site.””

[408]  Whilst Mr Hooson disagreed that the methodology used was insufficient,°
proposed conditions 49-50 now provide for an additional year of pre-construction
monitoring and include the bird breeding season of August, September and October.
Further pre-construction monitorihg can be required by the Avifauna Panel if this
monitoring shows that local or national populations are likely to be adversely impacted in

sufficient numbers by mortality from collisions.

[409] In relation to the common species observed at this site, the effect cannot be
described as adverse, but we accept this depends on the accuracy of the predicted
mortality rate. We are satisfied that the proposed conditions establishing the Avifauna

224
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Panel means that any bird species that is found to be represented in the collision statistics
is able to be addressed by them.

[410] We agree that in an ideal world there would be more data available about bird
populations in particular parts of New Zealand, but we observe that the responsibility for
improving this is a collective responsibility. We do not agree that this should be the task
of Meridian to the extent 'proposed by Ms Meares, Mr Onley or Mr Carr, but it is
certainly open to those in the community to do something about the lack of data should
they choose to do so. Overall, we are satisfied that the data collated by Mr Hooson is
adequate for us to reach an informed view about the risk of collision, and we are also
satisfied that the proposed conditions are nimble enough to respond should there be

unanticipated adverse effects on any non- threatened population species.

[411]  The more particular focus should however be on indigenous species and it is
appropriate that those threatened or at risk populations receive closer scrutiny and
attention than those that are not. Mr Messervy referred to morepork and the shining
cuckoo at Greta Valley, but neither species are threatened or at risk. Mr Onley suggested
nocturnal surveys, but Dr McClellan and Mr Hooson did not think these were required.
Dr McClellan’s view was that a well-designed and thorough collision mortality
monitoring programme is the preferred manner for detecting the mortality of all bird
species that use the site.” We agree with Dr McClellan. We are persuaded that
nocturnal surveys are not required at this point.

NZ falcon

[412]  The initial assessment by Mr Hooson identified a resident breeding pair of
falcons on the site. Because they are a threatened species, Dr Barea a falcon expert was

retained to advise Meridian on this topic.

[413] Dr McClellan brought her expertise to bear on the topic for the HDC and Mr
Onley also did so for the Society. The experts attended expert conferencing before the
hearing, and by the end of it Drs Barea and McClellan had reached agreement that any
adverse effects arising from the proposal on the NZ falcon could be successfully
mitigated by conditions. The proposed conditions contain specific provisions relating to

>
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[414]  Mr Onley described the data obtained for the breeding pair on the site as a step
up from that which had been done for other wind farm sites, but he was not convinced
that enough data had been collected for other non-resident falcons using the site. He
referred to information from the Ornithological Society which suggested that falcons
move around a lot in the autumn and his understanding that a breeding pair of falcons at
the White Wind site have continued to nest on the site, despite one of their nests having
been removed.

[415]  In relation to the NZ falcon we will deal first with whether there has been
enough data collected to predict the risk of collision mortality and then with our

assessment of the adequacy or otherwise of the proposed mitigation.

Has enough data been collected to predict the risk of collision mortality for the NZ

falcon?

[416]  The initial assessment by Mr Hooson, later aided by Dr Barea, identified the
resident pair of NZ falcons had successfully nested within the proposed site for the
2009/2010 and 2010/2011 breeding seasons. The pair was monitored over both years to
assess their breeding success, and they were radio-tracked over the 2010 winter and
subsequent breeding season to assess their use of habitat and home range within the
context of the site. Based on this data and his knowledge of falcons, Dr Barea described
the potential for loss of habitat for the falcons to be inconsequential. The real risk related
to the potential for the falcons or their offspring to collide with the turbines. The data
collected about the movement patterns of this pair was used in a collision-risk model, to

estimate the probability of this risk eventuating.”?

[417]  The collision risk modelling undertaken by Dr Barea estimated that, on average,
the time between potential collisions for the resident adult falcons would be
approximately 4-5 years, and every 50 years for juveniles during a 3-month pre-dispersal
period, after which they are expected to disperse from the site. If there was a collision,
Dr Barea’s opinion was that it would constitute a local adverse effect, but not a
significant effect at an overall population level” Drs Barea and McClellan agreed that
the risk of collision is likely to be low, with Dr Barea considering it to be very low based
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on the available literature on falcon home-range size, and frequency of long distance

movements.**

[418]  Mr Onley did not think that the assessment went far enough to address the use
of the site by non-resident falcons particularly breeding pairs,” but Dr Barea did not
support Mr Onley’s view, that a wider survey area was required. Dr Barea thought that
such a survey beyond the hill country into the wider landscape would be ineffective, as in
his view, the wider landscape is unlikely to contain suitable falcon nesting habitat due to
the conversion of indigenous vegetation to pasture, and the absence of landscape features
such as hill country gullies that falcons usually select for nesting.”¢ Dr McClellan noted

that the use of the site by non-resident falcon remains unknown.”’

[419]  Whilst not wishing to derogate from Mr Onley’s considerable expertise as an
ornithologist of many years, and despite Dr McClellan’s view, we are satisfied that we
can rely on Dr Barea’s opinion on this issue, given his specialised expertise in relation to
falcons. We accept, however, that the predictions made by the modelling would need to
be closely assessed against the actual experience of the monitored site when the wind

farm is operational.

Is the proposed mitigation sufficient?

[420] Dr Barea proposed, and Meridian has accepted, that a specific Construction
Falcon Management Plan is required (proposed condition 52(b)).?** This requires a report
to be prepared by a suitably qualified independent ecologist familiar with falcon
reproductive behaviour that:

(a) details the monitoring of the falcons in the season that construction will occur
to determine whether they are nesting or not;

(b) outlines a process for transferring falcon eggs or nestlings to an appropriate
facility, and the subsequent release of fledglings within the Motunau

24 Joint Statement of Avifauna Experts, 13 June 2012, paragraph [7]
=3 Mr Onley, evidence-in-chief, paragraph [38]
PO e Barea, rebuttal evidence, paragraph [14]

2:;7\']3r_“‘NI"’c lellan, supplementary evidence, paragraph[8]
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Ecological District if falcons are found to be nesting within 500m direct
line-of-sight of any locations where construction activity is visible; and

(c) outlines the process for restricting construction to distances 200m beyond
any nest while active, where it is less than 500m from construction activities
but not within direct line-of-sight.

[421]  The proposed conditions also require a Falcon Release Management Plan
(proposed condition 52(c)) again to be prepared by a suitably qualified independent
ecologist familiar with falcon reproductive biology and falcon release programmes which
details the release programme, and makes provisions for eight juvenile falcons to be
released by the hack method in the Motupau Ecological District every ten years from the

date any wind turbine first generates electricity.

[422]  Drs Barea and McClellan agreed that the release programme is sufficient to
offset any mortality caused by the turbines,™ thereby providing a conservation gain
rather than simply a no-net-loss approach.

[423]  Mr Onley disagreed with Drs Barea and McClellan that the Construction Falcon

20 Hjis main concern

241

Management Plan provisions provided a suitable avoidance option.
was that the release of juvenile falcons would place them at risk from turbine strike.
Whilst we accept it was legitimate to raise this as an issue, the intent of the Construction
- Falcon Management Plan is to release the fledglings in a suitable location away from the
site, but in the Motunau Ecological District, and we are mindful of Dr McClellan’s
evidence that the captive rearing and release of falcon is a proven technique for
establishing or augmenting populations. We refer to Dr McClellan’s opinion that the

22 We are

birds released away from the wind farm site will be at lower risk of collision.
mindful of what Mr Onley told us about a breeding pair at White Wind, but we were not
provided with any context to this statement that means we are able to give it much

weight.

- C‘g};"‘mﬂo‘im Statement of evidence Avifauna Experts, 13 June 2012, paragraph [8].
e, _f“o"'MrlOgley, evidence-in-chief, paragraph [40]
2T\ Onley, evidence-in-chief, paragraph [40]
2 \’I\/[CC ellan, supplementary evidence, paragraph [9]
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[424]  Meridian submitted that it has adopted a very conservative approach, by
assuming that loss will actually occur, but it of course may not.*® We accept that the
establishment of a pair in the absence of loss would represent an enhancement to the
falcon p‘opulation.244 The evidence from Dr Barea establishes that even if, during any 10
year period, the resident falcons are lost from the site, the outcome is expected at a
minimum to be one of “no net loss”** If this proves to be incorrect, then the proposed
conditions permit the Avifauna Panel to make recommendations to ensure any effects are
“not more than minor”. We agree that this addresses Mr Onley’s concern about the
accurateness of the risk assessment for non-resident falcon that occasionally use the site,
although we also agree with Dr McClellan that this situation needs to be carefully

monitored.

[425]  Overall, we are persuaded by the evidence of Drs Barea and McClellan that the
proposed mitigation measures deal responsibly and appropriately with any potential
adverse effects of the proposal on the NZ falcon and in particular the breeding pair
resident on the site. We are satisfied that the intent of the proposed conditions is at the
least to provide a “no net loss” to this species, but there is a strong possibility, in our

view, that it will in fact result in a conservation gain for the species.

[426]  We are satisfied that any adverse effects on the NZ falcon can be mitigated by
the proposed conditions, subject to amendments to provide further clarity in relation to
the implementation, monitoring and reporting of the management plan. As we read the
proposed conditions: condition 53 fequires the consent holder to implement the
“construction and post-construction avifauna monitoring and management plan” (of
which the falcon management plans are a part); and conditions 54 and 55 require
monitoring and reporting of bird strike; but we do not understand there to be a condition
requiring monitoring and reporting of the falcon management plans. We direct the HDC
to amend the proposed conditions, if necessary, to provide for monitoring and reporting
in relation to all parts of the avifauna plan required under condition 52. We also consider
that it would be helpful if the bird collision matters listed in condition 52(a) were linked
(or cross referenced) to the bird strike requirements under conditions 54 and 55.

o c\‘—_f& @Dr rea, rebuttal evidence, paragraph [9]
& gq‘*ea

2—“‘\Dr 31 , tebuttal evidence, paragraphs [9] and [30]
245 : DE?ISarea, rebuttal evidence, paragraph [9]
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[427] At this point we record that in general there needs to be some rationalisation of
the avifauna conditions in particular, and some more consistency in the conditions
overall. For example, monitoring and reporting is required of the herpetofauna
management plan under conditions 66 and 67, and similar provisions should apply to
other management plans. There is also some confusing overlap/duplication between the
numerous avifauna conditions: for example amongst the groups of conditions (49, 50, 51)
and (52, 54, 55) and (56 — 60). Accordingly, we direct the HDC to review all of the
conditions (and in particular those relating to avifauna) and to amend them to rationalise

them and to provide consistently for monitoring and reporting.
NZ pipit

[428]  The NZ pipit is a species that has been assessed as At Risk (Declining). During
Mr Hooson’s surveys this species were recorded as being present over the turbine
footprint at turbine blade height for 21% of the observations. > Mr Hooson’s opinion
was that this represents a moderate collision risk for this species at the site, which may
have an impact at the local population level. His overall view was that this is unlikely to
result in adverse effects for the overall New Zealand population.?

[429] Dr McClellan in her supplementary evidence specifically dealt with the NZ

't 248

pipit.
with turbines, in her view there is unlikely to be any population effect. This is because,

Whilst accepting that the local population level might be impacted by collision

while birds resident or moving through the site are fairly at risk of collision, the species is

widespread throughout much of New Zealand and is relatively common.

[430]  Mr Onley was not convinced. He was concerned that the approach by the other
experts was an example of the danger of assuming that the numbers of a species recorded

in a survey is necessarily a good indication of the total population using the site.?*

[431] We accept the evidence of Mr Hooson and Dr McClellan that there are unlikely
to be adverse effects on the national NZ pipit population should some species mortality
occur as a result of turbine collisions, but we cannot ignore that there could be a local

population impact and that the status of this species is At Risk (Declining). In our view, it

345"“% Oosgn, evidence-in-chief, paragraph [94]
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is unclear whether or not the NZ pipit at a local level is potentially at risk of being
adversely impacted by the proposal. Nonetheless we think that careful monitoring of this
species by the Avifauna Panel will be sufficient to mitigate any adverse effects on this
species. ~ The current proposed conditions (conditions (49, 50 and 51) coupled with
proposed conditions 43 and 44) enable the Panel to require further pre-construction
monitoring and/or make recommendations should the additional monitoring in proposed
condition 49 reveal a risk that sufficient number of NZ pipit might be impacted by
collision mortality. Given the evidence we have heard we consider it is necessary to
identify the NZ pipit by specifically listing it as a species to be addressed in the
conditions included under the heading “Avifauna Management”. We direct the HDC to so

amend the conditions.

The black-fronted tern

[432] The black-fronted tern has been assessed as Threatened (nationally
endangered). At expert conferencing Mr Onley and Dr McClellan expressed the view
that insufficient data had been provided about the presence of this species at the site to
determine the potential impact of the proposal on it*® Since then, an interim Pre-
Construction Avifauna Monitoring Report has been prepared which presents the findings
of all the survey data collected between November 2009 to January 2010, and November
2010 to July 2011, and this includes detailed information on the use of the site by black-

fronted tern.*!

[433] Based on the information currently available, Mr Hooson considers that the risk
to the black-fronted tern population is likely to be low because:

(a) Dblack-fronted terns are not resident at the site, but appear to be infrequent

seasonal visitors;

(b) black-fronted terns were not recorded during 179 hours of formal point
count surveys,

(¢) no birds were observed during the six-month period of surveys between
February and July; ‘

w,. u.-u..,
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(d) the majority of the observations during the roaming counts were away from

proposed turbine locations;
(e) black-fronted terns generally have excellent flight manoeuvrability;

(f) internationally, terns have suffered low rates of mortality at wind farms,

with the exception of three sites in Belgium;*2 and

(g) in a recent review of the potential impacts of New Zealand wind farms on
New Zealand birds, the Department of Conservation concluded that it is
likely that the black-fronted tern population would be compromised if wind
turbines were erected within or adjacent to nesting colonies or where terns

congregate to forage.>”

[434]  We are satisfied given this additional information that the risk to the black-
- fronted tern population is likely to be low. However as an additional safety measure in
our view it should be specifically addressed and listed, in the same way as we have
directed for the NZ pipit, in the further monitoring and management required in the

conditions under the heading “Avifauna Management”.
Migrant shorebirds

[435]  Proposed conditions 56-60 now provide specifically for additional monitoring
of migrant shorebirds prior to construction. Essentially, the proposed conditions require
the following:

(a) the monitoring programme for migrant shorebirds must have its methodology
approved by the Avifauna Panel, and the programme must be supplied to it;

(b) monitoring must be undertaken during one northward (summer) migration
(January-February) and one southward (winter) migration (July-August);

(c) monitoring must be undertaken from a sufficient number of locations to ensure
adequate average of the site (as determined by a suitably qualified and
experienced avian ecologist) to record the flight paths of birds moving across the

~ site;
S""i:’h i ;;» T,
,e/ \’v 752‘Irwas}’noted that one of these sites turbines were sited close to gull and tern nesting colonies.

* Mr Hooson,\Rebuttal evidence, paragraph [56]
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(d) if migrant shorebirds are recorded crossing the proposed wind farm site in
sufficient numbers to indicate that mortality from collisions could impact regional
or national populations, as determined by the Avifauna Panel, then a further
monitoring programme must be undertaken prior to construction activities
commencing, to identify any potential adverse effects on migrant shorebirds and
how to appropriately avoid, remedy or mitigate them;

(e) the consent holder must supply the consent authority and the Avifauna Panel with
a report prepared by a suitably qualified and experienced avian ecologist on the
monitoring undertaken pursuant to conditions 56-69, and the report must be

submitted within 3 months of completion of the monitoring,

[436]  As a result, Dr McClellan agreed that her concerns about migrant shorebirds
had been addressed. Mr Onley, whilst pleased to see the improvements to the proposed
conditions, did not think sufficient detail had been provided to deal with different migrant
shorebirds patterns such as the North/South migrations in August/September andthe
coastal/inland migration that might involve nesting inland from July- September.”** In his
view the type of monitoring needed to be more detailed. He recommended sound
recording which in his view was quite cost effective.

[437] We are satisfied that the proposed conditions for migrant shorebirds are a step
in the right direction. Whilst we tend to agree that more work needs to be done about the
detail of the monitoring required, in our view the Panel will be in a good position to
review the proposed monitoring programme and make recommendations about what

might be required. The proposed conditions provide for such a process.
Is the monitoring proposed post-construction adequate?

[438]  All of the experts agreed that bird strike monitoring needs to done regularly and
thoroughly. The disagreement was about the frequency of the checks. Proposed
condition 52(a) requires monitoring protocols for bird collision to be included in the
avifauna management plan, and condition 54 specifies in further detail that the consent

holder must monitor the instances of bird strike at the wind farm as follows:
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(a) within the first two years of operation (commencing from the date all wind
turbines are generating electricity, or within six months of any wind turbine
first generating electricity, whichever is earlier), retrieving any bird carcases
or other signs of bird strike, including feather spots or partial carcases, on a
fortnightly basis;

(b) recording the retrieval of any sign of bird-strike, including feather spots and
partial or whole carcases at the site, including the date and location on a New
Zealand map grid coordinate;,

(c) recording the identification of and if possible the age class (ie juvenile or
adult) of any injured bird, including the date and its location on a New
Zealand map grid coordinate; and

(d) recording of any injured.bird or carcases of the bird species listed as
“Threatened” or “At Risk” and assuring that, if it is on such a list, it is assessed
by a suitably qualified and experienced independent veterinarian to, where
possible, record each specimen’s species, age class (ie. juvenile or adult) and

probable cause of injury or death.

[439] A detailed annual report on the bird strike monitoring under condition 54 must

also be provided to the consent authority and the Avifauna panel under condition 55.

[440] Ms Meares, in her cross-examination of Mr Hooson, challenged how effective
fortnightly monitoring would be, given that it does not necessarily take into account the
removal of bird carcasses by predators. Mr Hoosen thought that the fortnightly
monitoring was adequate and more frequent than that which was undertaken at most wind
farm sites. We agree with Ms Meares that absence of evidence is not evidence of
absence. Nonetheless, a balance must be achieved. The conditions provide for the
monitoring protocols and reporting to be prepared by an avifauna expert and for it to be
reviewed by the Avifauna Panel. Again we consider that this Panel will be well placed to

recommend any changes that may be considered appropriate.

[441]  Mr Onley suggested that the monitoring results should be made more public, so
as to provide more of a data base on the overall effect of wind farms on avifauna., Whilst
..~a.laudable idea, we are not certain whether or not Meridian had concerns about making

"?‘: " £ o ) 3 . . [y . . []
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so required. It is unclear whether or not this is already provided for in the proposed
conditions. It seems to us that the combination of the reporting to the Avifauna Panel and
to the consent authority, along with the operation of the Community Liaison Group may
already provide for this, at least during early years. We direct the HDC to consult with
Meridian and to clarify the conditions relating to making reports and information publicly

available.
Other proposed avifauna conditions

[442]  Mr Onley’s opinion was that Meridian’s resource consent conditions should
specify blade strike mortality thresholds for species of concern.®® Dr McClellan and Mr
Hooson disagreed that this requirement is needed until it is known what actual effects
there are (if any).”®* We agree. Proposed condition 46 requires the consent holder to
implement any recommendation by the Avifauna Panel so as to ensure the effects of the
wind farm on any bird species listed as “Threatened” or “At Risk” are not more than
minor, We are satisfied that these proposed conditions are a better way to deal with any
effects as they are revealed.

[443]  We must note that proposed condition 48 provides that the Avifauna Panel will
be disbanded if, after five consecutive years (starting on the date any wind farm turbine
first generates electricity) the monitoring of any conditions 49-60 demonstrates that there
are not more than minor effects on bird species listed as “Threatened” or “At Risk.” The
exception to this is if proposed condition 61 applies. Proposed condition 61 enables
reduced monitoring to occur in certain circumstances. It provides that if two years of

" monitoring, in accordance with conditions 49-60 shows that the operation of the wind
farm in the opinion of the Avifauna Panel is having no or a minimal effect on
“Threatened” or “At Risk” species, monitoring may be reduced in frequency to the level
as advised by the Panel, or discontinued following agreement with the consent authority.
We agree that it is appropriate to provide for such conditions in the event that the effects
do not warrant continued monitoring. However it would be more helpful if these two
conditions were scheduled together in the suite of conditions. This is a matter that the
HDC is to consider as a part of the overall rationalisation of the conditions that we have
directed them to undertake.

2%\ JG"%}“Statement of Avifauna Experts, 13 June 2012, paragraph [23]
N %
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VoY sk




122

Conclusion - avifauna

[444]  Overall, we are satisfied that the proposed conditions with the amendments we
have directed will appropriately avoid, remedy or mitigate any potentially adverse effects

on avifauna.
Recreation and Tourism
Overview

[445]  Some submitters, in particular the Society, Mr Thomas and Ms Vincent
(vineyard owners from Waipara) and Mr Carr for Tipapa, argued that the wind farm
would have an adverse effect on recreation values and tourism activities near the site.
This opposition was based on the premise that the visual and/or noise effects arising from
the proposal would impact to such a degree on the amenity of the area that potential
tourists and users of recreation facilities nearby would be deterred from participating in
what the area has to offer. Mr Thomas contended that the combined effect of the Mt Cass
wind farm and this proposal would impede Waipara’s ability to develop fine wine
tourism. Mr Carr contended that the impact on his business at Tipapa would be “so great
and so disastrous that it will damage the entirety of my business and my investment”. >’

Meridian and the HDC disagreed.

[446]  The evidence on this topic was given by: Mr Greenaway, a consultant leisure
and open space planner (for Meridian); Mr Bums, an independent tourism sector director
and advisor with a commerce background (for HDC); Mr Pearson, a tourism manager
with a resource management and tourism background (for the Sdciety); Mr Carr for

Tipapa; and Mr Thomas.

[447]  We will first outline what tourism and recreation activities are available near the
site, before analysing the potential effects of the proposal on these activities, with specific
reference to the Waipara area and Tipapa.
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What are the current recreation and tourism activities near the site?

[448]  The proposed site is within the Alpine Pacific Triangle, a marketing area
designed to delineate the main centres of tourist activity within the Hurunui District. The

main tourist destination is Hanmer Springs, with the northern-most tip of the triangle

. offering tourism activities at Kaikoura and the southern-most tip of the triangle

comprising the Waipara region. Of the three, the Waipara region is nearest to the site and

the least developed as a tourist destination.

[449] The Waipara region is promoted for its vineyards, wineries and other local
produce.*® Tt is also associated with the Weka Pass Railway, walking tracks and a nature

I'CSGIVC.259

[450] ‘Nearer to the site, the recreational activities included Motunau Beach (popular
for camping, fishing, surfing and diving activities),”® the Scargill Golf Course and
Domain, and the Omihi Reserve (a social and sporting facility that hosts the Glenmark
Rugby Club). In Greta Valley there is the Cafe and Bar and several accommodation
options including the Greta Valley Camping Ground and bed and breakfast-style services.

[451]  There is also Tipapa, which offers the activities previously described on a

seasonal basis from October to April. 2!

What does the research say about the relationship between tourism and wind farms?

[452]  As part of his evidence, Mr Greenaway reviewed the available international
research on the effects of wind farms on tourism and recreation activities. He was the
only expert to do so. This literature review indicated that there is a mix of reactions to
wind farms from a tourism perspective, but the trend was generally neutral, and is often
positive.2? In his opinion this was because wind farms are rarely built in areas with high
tourism profiles. Of the international studies, Mr Greenaway referred to a number of
surveys, mostly undertaken in England, Wales and Scotland, with one study being

undertaken in Australia.

28 Mr Greenaway, evidence-in-chief, paragraphs [44]-[45]
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[453]  He also referred to a UMR research study (UMR 2007) completed for Meridian
Energy in 2007 based on a telephone survey of 500 Otago residents, and information

* from Destination Manawatu about visitors in one weekend in 2004 at the Te Apiti wind

farm visitors’ area.

[454]  Inrelation to recreational settings Mr Greenaway referred to the Stevenson and
TIoannou 2010 study, which indicated that more than 81% of New Zealanders were

supportive or very supportive of wind energy, and a similar proportion (80%) support

d.263

wind farms in New Zealan Mr Greenaway was careful not to infer from this that

- there was a correlation with a positive or negative effect on recreation and tourism

satisfaction or uptake, but in his view it shows that amongst the domestic market there is
a high level of support for wind farms as elements of the national landscape, and they

should not be considered purely as a negative addition to a recreational setting,?%*

[455]  In summary, Mr Greenaway’s conclusion from the research was that while there
is a segment of the tourism and recreation population who may consider wind farms have
an adverse effect on their experience, there is no evidence to suggest that a wind farm
will have negative effects on tourism and recreational activity generally. Mr Greenaway
was, however, careful to note that his assessment was partly dependent on the intentional
findings being transferable to this setting,

What are the potential effects on recreation values and tourism activities?

[456]  Mr Greenaway accepted that the visibility and audibility of the turbines had the

potential to adversely affect amenity and thereby recreation and tourism activities.”®®

[457] Mr Greenaway’s opinion relied in part on the evidence of Dr Chiles and Mr
Rough about noise and visual effects. But an important factor also, in Mr Greenaway’s
assessment, was his view that there is little tourism or recreation activity in the area
which defines itself by the landscape setting of Centre Hill. Compared to Kaikoura and
Hanmer Springs, which are attractive destinations because of the landscape, Mr
Greenaway’s opinion was that the landscape in this area was an addition to the visitor

Mr Greenaway, evidence-in-chief, paragraph [61] and Appendix A
/M}Greenaway, evidence-in-chief, paragraph [61]
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experience, rather than the purpose of it Mr Greenaway did, however, accept that
Tipapa treated its setting as a destination in itself.

[458] Mr Bums’ evidence focussed primarily on the tourism sector, that being his
particular area of expertise. He agreed with Mr Greenaway that there will be no adverse
effects in the overall perception of Hurunui District as an attractive destination to visit for
domestic and international tourists. He did not think there would be any impact on
visitors previously unaware of the wind farm travelling past it; proffering the opinion that
it is likely to be neutral from a tourism perspective.”” Neither did Mr Burns believe there
would be a cumulative effect arising from the Mt Cass wind farm, and this proposal. He
did accept that there is likely to be minor impact on quiet recreation and enjoyment for
some Greta Valley and Centre Hill residents, but not to the extent it would impact on

tourism. 2%

[459]  Mr Burns did not consider Centre Hill and Greta Valley as visitor destinations
for Hurunui District, referring to the Hurunui Tourism Strategy 2015 completed in June
2011. He noted that there are no attractions or accommodation in these areas that feature
in the official 2011 Visitor Guide for Hurunui District.

[460] Mr Pearson (for the Society) was previously the Hurunui Tourism Manager
(Alpine Pacific Tourism) from May 2004 to July 2009. He considered that the wind farm
would have adverse effects on the recreation values and tourism activities in the Hurunui
District.

[461]  Given the different characteristics of the Waipara region and Tipapa, we will

focus on the evidence in relation to each of these separately.
The Waipara region

[462]  The two issues for the Waipara winegrowing area were expressed as the visual
impact from turbines from this proposal, and the cumulative effect of this when
considered in conjunction with the turbines recently consented for Mt Cass. Mr Burns’

opinion was that the Mt Cass wind farm would have more of an impact on visitors to

o , e ?\LM?M,E}'Be away, evidence-in-chief, paragraph [80]
R Sy Bum‘s gvidence-in-chief, paragraph [9]
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Waipara than this proposal because of the wider range of views of it heading north or
south on SH 1, on SH 7 and within the Waipara Valley.2%

[463] Mr Burns acknowledged that the Waipara Valley is considered a growing
visitor destination that would be compromised by a much larger cumulative wind farm
footprint. He acknowledged, as was a theme in Mr Thomas’ evidence that wine tourism
experiences are as influenced by the distinctive dedicated landscape the vineyards often

20 Nonetheless, in cross-

occupy, as by the food and the wine tasting elements.
examination he somewhat mediated the view that appeared in his written evidence by
expressing the opinion that those interested in a fine wine experience will be more
influenced by the quality of the wine than other factors, although still maintaining that

these would have some influence.?’”!

Mr Burns also said that an established wine industry
does not mean that wine tourism will establish in a region. He saw other barriers
preventing this from occurring in Hurunui District, not the least of which was

infrastructure and human capital restrictions.

[464] Mr Thomas and Ms Vincent were particularly passionate about the importance
of terroir on the fine wine experience. Their vineyard has recently been planted and is
not yet in production. We visited it, and it is situated on the slopes of the hills below the
Mt Cass ridgeline off SH1. Mr Thomas explained that the fine wine value was to be
obtained from cellar door sales and, whilst not saying as much, it seemed to us that this
was the direction in which he and Ms Vincent were planning to head, but that will be

some years away.

[465]  Whilst not doubting Mr Thomas’ passion, or indeed his experience, knowledge
and ability as a winemaker, it is too early in the life of the vineyard for us to draw any
real conclusions about whether Mr Thomas and Ms Vincent are likely to find themselves
in the market to which they aspire. What we did observe was some fairly established
vineyards in the Waipara region and we were told, and accept, that some of the wine from
this region is indeed fine wine. We did not hear from any other vineyard owners or

operators.

28, .Mr Burns, evidence-in-chief, paragraph [26]
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[466]  To put a balance on the visual impact of wind turbines, however, we must bear
in mind the consented Mt Cass wind farm and, to a limited degree, the existence of other
structures in the landscape including the use by some vineyards of frost fans. We accept
that the frost fans are used intermittently, but we observed a number of them as
permanent fixtures in the landscape as we were driving along SH1. Ms Rigg (the planner
for HDC) told us that there were approximately 100 frost fans in the Waipara region. She
told us that Rule A1.2.9(i) now controls new frost fans, and that this rule became
operative on 13 July 2011. She explained that there have been three consents issued for
three frost fans, but 97 are not controlled. Up to 12 metres, frost fans are exempt. Whilst
we do not place a great deal of weight on the presence of frost fans, and accept that they
are nowhere near the size of the proposed turbines, they do have some impact on visual

amenity.

[467]  Mr Pearson (for the Society) told us that the Waipara Valley has over 75
vineyards and 26 wineries, of which 8 have commercial cellar doors and the remainder by
appointment.””> The valley is a producer of high quality wines and is especially well
known for its award-winning Rieslings and Pinot Noirs. The region now produces more
than 250,000 cases of wine each year. We were also told that there are excellent
opportunities for walking, cycling, restaurants, cafes (the Weka Railway) and a variety of
accommodation available. There is also, Mr Pearson stressed, cycle trails that could
eventuate, and referred us to the Hurunui Walking and Cycling Strategy 2009 and the
Hurunui District Tourism Strategy of 2015.>” The thrust of Mr Pearson’s evidence was
that the proposed turbines would impact on tourism and recreation experiénces because

they would not enhance the visitor experience.

[468]  Mr Pearson’s real concern was that Messrs Greenaway and Burns had based
their assessment on current effects, heavily weighted towards present day use, but did not
give enough consideration to the growth and development potential of the Waipara wine

region, wine tourism and other visitor activities and events in the region.?’*

[469]  Whilst there is clearly great potential and existing success for wine growing in
Waipara there is insufficient independent evidence for us to accept that Mr Thomas’

fzﬁlgﬂ\ ’Pe’ii‘_f_—;st&f;\%vidence-in-chief, paragraph [15]
/ ‘lgqi/MfP‘éarsg/ﬁ}“ev%dence-in-chief, paragraph [15]

W MI.‘Bgars§n\ evidence-in-chief, paragraph [28]
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view, or indeed Mr Pearson’s view of where the Waipara Valley might head is correct.
Where HDC will head with its marketing and tourism strategies in this regard is up to it.

Greta Valley and Motunau Beach

[470]  Mr Pearson identified the Greta Valley Restaurant and Bar as a focal point for
residents and a stopping point for travellers. Whilst acknowledging that the effects on the
present experience at the cafe would not be as substantial as those at Tipapa, Mr
Pearson’s opinion was that the introduction of the wind turbines would result in “a
dramatic change to the Greta Valley environment, particularly when outdoors” "
Whilst this is one of the five publicly accessible viewpoints that Mr Rough assessed as

being substantially affected, we do not agree that this will deter potential customers.

[471]  So far as Motunau Beach is concerned, Mr Pearson agreed with Mr Burns that
the most obvious disturbance to the visual values of the Motunau Beach area will be on
the return trip from Motunau Beach to SH1. We do not agree with Mr Pearson’s
conclusion that the rural character of this area will be dramatically altered.”’® This view
was at odds with the expert landscape witnesses, and is not an opinion that is within Mr
Pearson’s expertise. We do not think there will be any direct adverse effects on tourism
or recreation activities undertaken at Motunau Beach from the wind farm.

Tipapa

[472]  Mr Greenaway acknowledged that Tipapa’s commercial activities could be
adversely affected in a minor way during the construction of the wind farm and he also
noted that upon completion, some viewpoints on the property will change. He did not
necessarily think that this would translate into a reduction in the number of people who
chose to undertake the farm walk or stay at the property.’”’ Overall, Mr Greenaway
accepted that there could be some minor adverse effect, considering Tipapa is promoted

2 He also acknowledged that the

as being based in a setting with historic values.
soundscape at Tipapa is an important value for luxury accommodation, but relying on Dr

Chile’s assessment he did not think this was likely to be a problem.

..........

,,_{I’ear/sox\gev1dence in-chief, paragraph [50]

Mr Pearson, vidence-in-chief, paragraph [51]
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[473] . Mr Carr emphasised that Tipapa is exceptional and unique in the district. His
opinion is that its business relies exclusively on the visual beauty around it, and the
sounds experienced at it. He also highlighted that Tipapa is marketed for international
visitors and he talked about the discerning visitor. He contended that the wind farm
would not enhance tourism, but that the turbines would obliterate the skyline. He

described the wind farm as:

... visual and noise desecration of this property... the antithesis of everything
Tipapa is — a majestic beautiful place.

[474]  He referred to the turbines as “monstrous”, and the landscape at the top of One
Tree Hill as “outstanding”. He said the experts “haven’t a clue what they are talking
about”. He described the impact on Tipapa as being so great and so disastrous that it
would damage the entirety of his business and his investment. He highlighted, from his
visitor’s book, comments of those who remarked on the beauty and silence of its
surroundings.

[475]  Whilst accepting that the view from One Tree Hill was very pretty, Mr
Greenaway did not accept Mr Carr’s proposition that it was majestic. He described the
view as having very little natural character, and being modified farmland. Mr Greenaway
accepted that, were the wind farm to be constructed, Tipapa would need to change its
marketing expectations and promotional material. He did not accept that this would
result in Mr Carr having to close down his business. He did not agree that there would be
a big shift in the experience of Tipapa in its wider context, and in his view, if any noise
effects from the turbines were barely audible it would not cause any concern to the
soundscape from the tourism or recreation perspective. He did accept that if there were
discernible noises during, for example, a wedding ceremony, this would be an effect, but
he referred to the District Plan noise limits.

[476]  Mr Carr repeated on a number of occasions his concern that noise from the
proposed wind farm would interfere with his ability to offer a peaceful and tranquil
wedding venue. The homestead gardens are near to Motunau Beach Road. Our visits to
Tipapa was instructive (we visited it on two occasions). We were able to hear traffic
travelling down the road on what was a quiet peaceful sunny day. From a common sense
perspective, visitors to events at the woolshed are less likely to be quiet. Apart from
:gg%\fgcﬁv@\a@d particularly the garden weddings at times when vows are exchanged, the

\onl otBBr ?éal activity at Tipapa that we need to consider is overnight visitor
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accommodation. Based on our findings in relation to noise we do not accept that these
will be impacted. We accept that during the construction period noise could potentially
cause some limited concern, but we are satisfied that this can be managed appropriately
by conditions. We have discussed this already in the construction section.

[477]  Mr Bums’ opinion, based on his business experience, was that Tipapa currently
was diverse to the extent that this, in itself, was likely to be problematic. Mr Burns’ view
was that the business would be better managed if it concentrated on fewer activities, and
he highlighted wedding events as being one that might be a better option than others. Mr
Bums’ view was that, should the wind farm be constructed, Tipapa might need to manage
its response more appropriately in marketing material, commenting that all business

owners need to be responsive to reasonable change.

[478]  We do not agree with Mr Cair that his business will be ruined if the wind farm
is consented and constructed. We accept that there may well need to be some
modification to his marketing material, but not to a significant degree. We accept Mr
Burns’ evidence that such a response is reasonable, given that all business owners need to

be responsive to change.
Conclusion — recreation and tourism

[479]  Overall we are satisfied that the wind farm would cause few, if any, adverse

effects on tourism and recreational opportunities in the area.
Property values

Overview

27 were concerned

[480] A number of the residents (including Mr Carr for Tipapa)
that their property values would reduce if the wind farm is approved,”*® and some who

are already in the market to sell contended that prospective buyers aware of the proposed

2% Mr John Carr, ev1dence ;n-chlef undated

C;él\LML) ig 'nson, ev1dence-m-chlef paragraph [8] Mrs McLean evrdence—ln-chlef paragraph [51;
& e &/M McLean, joint evidence, evidence-in-chief, paragraph [5]; Mr Meares, evidence-in-chief,
paragraph 3]; Mrs Symonds, evidence-in-chief, paragraph [70]; Mrs Messervy, evidence-in-chief,
AR ”gira?g'\f p\h [5 ; Mrs Forrester, evidence-in-chief, paragraph [5]
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wind farm had already been deterred because of it.”®! The contention that property values
would reduce was predicated on the assumption that there would be adverse noise and
visual effects to such an extent that the properties of the complainants would become less

desirable, leading to a drop in value.

[481] We heard evidence and submissions from the residents about their concerns,
which for most of them, particularly those nearing retirement, were keenly felt and a
source of worry. We heard from two experts, Mr Manning (a registered valuer) for
Tipapa and Mr Crighton (a registered valuer and chartered accountant) for Meridian. At
the hearing, the expert evidence focussed on whether or not there would be a loss to the
value of Tipapa, but Mr Crighton’s evidence contained material of general relevance to
the other residents.

[482]  The issues we need to consider are:

(a) Is there a correlation between wind farms and property values?

(b) If the wind farm is approved will there be a reduction in the value of Tipapa?

Before we evaluate each of these issues, we will outline how the RMA and other cases

deal with this issue.
Property values and the RMA

[483]  Section 104(1)(a) requires us to have regard to any actual and potential effects
of a proposed activity on the environment. There are difficulties associated with treating
~a potential reduction in property value as a separate effect under s104(1)(a). If property
values are reduced as a result of activities on another property, the argument is that the
loss in value is the result of the effect of that activity on the environment, not an effect

itself. The objection is to the prospect of effects being double-counted.

[484] As well, establishing that an activity is likely to cause a diminution in property
values is problematic. How does one factor in the vagaries of the property market and the
various other factors that can contribute to a potential loss in property value? Coupled

with-this, the Environment Court is almost invariably dealing with activities that are
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proposed to occur in the future (sometimes some distance away in the future, as may be
the case here), and therefore there is a significant predictive element to the Court’s
assessment. How certain and therefore reliable can future predictions about the property

market be in this context?

[485]  The question of adverse effects on property values has been addressed by the
Court on several occasions. Some of the case law articulates the idea that if it occurs at
all, the diminution in property value is simply another measure of adverse effects on

283 the Court noted that a potential purchaser takes the

amenity values.”® In one case,
situation as it exists at the time of purchase and may not be influenced by matters which
may be of great moment to a present owner and occupier. There are inherent difficulties
in trying to assess whether or not a proposed activity under the RMA is likely to result in

a drop in property values.
Is there a correlation between wind farms and property values?

[486]  Mr Crighton’s evidence contained some helpful references to studies done both
in New Zealand and internationally on the relationship between wind farms and property
values. These studies show that there is no statistically éigniﬁcant or measurable effect
on house sale prices caused by the view of, or the distance to, wind farm

284

developments.”® Mr Crighton also visited Te Uku and West Wind wind farms and spoke

to some residents there.
The McCarthy study

[487]  Mr Crighton referred to the McCarthy Study,? the purpose of which was to
investigate the impact of a developed wind farm on property values in the Manawatu and
Tararua regions. Wind farm construction along the Tararua and Ruahine ranges began in
1998, and by 2011 three wind farms®®® comprising a total of 286 turbines had been

established there.?®” Mr Crighton told us that the region in which the study was

282 Foot v Wellington City Council, W73/98, 2 September 1998, paragraph [256]

3 Hudson v New Plymouth District Council W138/95, 9 November 1995, page 6

284 Mr Crighton, rebuttal evidence, paragraph [39]

285 The study adopt an Hedonic pricing approach, ie certain characteristics often influence market prices,
so in real estate the use of a hedonic regression equation treats these characteristics (or attributes)
separately. This can be used to construct a price index or a more statistically robust form of the sales

*ﬁ.,fﬂ‘“;?,:é“qkrnwv irison approach
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undertaken was one where there was ample data to enable the study to evaluate sales
transactions that occurred within an 8-kilometre view shed of the wind turbines, and

provide suitable comparable localities which were used for control purposes.

[488]  The study was undertaken over a three year timeframe, commencing before any
wind farm was constructed and finishing one and a half years after the completion of the
wind farms. The results from the study show that trends in property sale prices over this
time increased in a similar way to those within the control group. In other words, there
were no obvious impacts on average sale price immediately prior to, during the

construction phase, or on completion of any of the wind farms,?*®

[489] Mr Carr challenged the findings of the study on the basis that it had been
commissioned by Mainpower, the owner of the resource consent for the Mt Cass wind
farm. Mr Carr made no other substantive challengé to the research undertaken either to
its methodology or conclusions, apart from seeking to distinguish the applicability of the
conclusions to his property on the basis that the value of the properties studied were
significantly less than his.

[490]  There is no rational or evidential basis to suggest that because the study was
commissioned by Mainpower that the results of it are biased or distorted somehow by
that fact. We have found the study to be of use to us in a general way, although its
findings are not determinative. We will return to the applicability of the study to Mr
Carr’s property shortly.

Other studies

[491]  Mr Crighton also referred to a number of other studies noting that “extensive
international research has been undertaken into the potential for wind farm developments
to affect property values”*® He summarised this research as concluding that there is no
statistically significant or measurable effect on home sale prices caused by the view of, or
distance to wind farm developments.®® This evidence was not significantly challenged
and we found it helpful by way of background.

Mr ‘Crighton, rebuttal evidence, paragraphs [44] and [45]
fGnghton rebuttal evidence, paragraph [38]
Mr\gngk\t'on, rebuttal evidence, paragraph [39]
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Ms Meares’ material

[492] Ms Meares’ supplementary appendices included two articles with photographs
that were appended to the internet versions of the articles. Mr Crighton commented on
the two articles, one which had appeared in the Daily Mail UK on 22 July 2012 and
another dated 21 July 2012 depicting various photographs from Scotland of scenery and
landmarks that were said in the article to be “blighted forever by turbines”. The first
article reported that a government agency had finally admitted that thousands of dollars
could be wiped off the value of homes as a result of nearby wind turbines. Mr Crighton’s
supplementary evidence contended that these examples were not useful to us because
there was no way to validate their content or determine what level of effect the turbines in
the examples had on houses in terms of their distance from houses, visual dominance and

1 We agree with Mr Crighton on this point. Mr Crighton relied on surveys

noise levels.
based on market transactions and expert opinions on noise and visual issues and these

should be preferred to newspaper articles.
Conclusion —valuation general

[493]  We accept that limited research has been done on the topic in New Zealand, but
there are a number of international studies that conclude that property prices do not
necessarily reduce solely as a result of a nearby wind farm development. Based on the
evidence we have heard it cannot be assumed that there will be a drop in property values
if the proposal is consented and proceeds, but accept that this will depend largely on their
being no adverse noise and visual effects. We have already determined that with
appropriate mitigation there will be no adverse noise effects, but we have found that from
some viewpoints there will be adverse visual effects that are unable to be mitigated. We
are not however persuaded that this will result in a drop in property values. Many of the
properties affected are farm properties, the value of which is affected by their productive

value rather than just their residential value.

[494]  Mr Crighton initially accepted that there could be a limited impact on some
property values during the consent lapse period, particularly if it was to be 10 years, but
after some reflection he said that overall he did not think that a consent lapse period of 10

years would be a problem.?”> This is because for some people the prospect of a nearby

"ﬂ,r:ﬁi;g,‘i‘?{:{[g{?righton, supplementary evidence, paragraph [4]
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wind farm would not be a detraction. Mr Crighton referred to a local resident whose
property had been placed on the market and had received 20 expressions of interest énly
one of which was deterred by this proposal. In these circumstances Mr Crighton
considered there was a significant enough pool of prospective buyers to establish a
realistic market value of the property. Mr Crichton’s opinion was not significantly
challenged through cross-examination. '

[495] We accept that the research done so far does not establish that there is a link
between a consented wind farm and a drop in property values. We accept that this will
depend largely on the property in issue, whether or not any potentially adverse noise
effects are able to be mitigated and the extent of the visibility of wind turbines from a
particular property. The visual effect of wind turbines is problematic, because the
research establishes that there are those who like wind farms and those who do not, but it
cannot be assumed that all prospective purchasers will regard wind turbines, if visible, as
a negative factor. As a result, there can be no safe conclusion drawn that this proposal

will result in a diminution of property values.
If the wind farm is approved, will there be a reduction in the value of Tipapa?

[496]  Mr Carr contended that Tipapa was in a unique situation given the value of it
and the niche market in which it operates. He further submitted that the general findings
of the research should not be applied to Tipapa because they did not include any property
quite like it either in terms of quality, use and/or value. Mr Carr was understandably
concerned about his investment in the property and he described feeling as if he was
fighting for his life’s work.

[497]  Initially Meridian agreed that Tipapa required a more tailored-made approach
and it arranged (with Mr Carr’s agreement) for Mr Crighton to prepare a valuation report
for Tipapa. The report (dated 21 January 201 1)*? found that there would not be a loss of
value. It was not accepted by Mr Carr. Mr Carr then briefed Mr Manning to provide a
report for him, which concluded that there will be a loss in the value of Tipapa if the

proposal proceeds.294

[498]  Both valuers attended caucusing and agreed that:
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(a) there has been exfra investment in facilities at Tipapa over and above that
295

which could be expected at a normal farm property;
(b) the character, heritage factors and improvements form the basis of their

valuation rather than the farm itself; and

(c) cost does not necessarily equal value.”

[499]  This latter point is important because it is evident that Mr Carr has spent a
significant amount of money on Tipapa. Both valuers were reasonably agreed about the
value of the improvements, with Mr Crighton identifying them at $1.4 million and Mr
Manning identifying them at $1.45 million. We agree that this fact does not mean that

this expenditure has increased the value of Tipapa by an equivalent amount.

[500]  Tipapa did not call any evidence to establish the value of the goodwill in its
business. The valuation evidence centred solely on-the value of the buildings and land
and how that might be diminished (if at all) should consent be granted.

Areas of expert disagreement

[501]  There was disagreement about the highest and best use of the property. Mr
Crighton’s view was that its highest and best use was as a rural lifestyle property,
whereas Mr Manning’s view was that because Tipapa is part of North Canterbury’s rural
history, the assets that have been developed (a high end lodge, separate visitor centre,
events centre based on the heritage facilities) mean that the property comprises four
income streams: a farm which is leased, events, lodge income, and casual visitors for six
months of the year. Mr Manning also emphasised the benefits of living in the homestead
which are enjoyed by Mr Carr.

[502]  The business operation of Tipapa is currently as Mr Manning described.
However there was some evidence from Mr Burns that this was not a sensible business
model. Because of this, Mr Crighton’s market assessment regarding the highest and best
use of the property may well be right. In the event, nothing s1gmﬁcant turns on this

distinction.
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[503]  The experts disagreed about whether or not Tipapa would suffer “injurious
affection” if the wind farm proceeded. Whilst both valuers undertook this evaluative
exercise, there is no statutory requirement, nor indeed imperative, for us to consider
matters relating to injurious affection. Whilst we received no submissions from anyone
on this point, it seems to us that the experts have simply transported concepts relevant to
the Public Works Act and the Electricity Act, which have no legislative basis in this case.
This is beyond the scope of our functions under the RMA.

Mr Manning’s valuation

[504] In an extremely brief report, Mr Manning assessed the added value of the
improvements in existing use were $630,000. In estimating the effect on value he said
this:*”?

it is my opinion that the cumulative effect of the proposed wind farm with
current knowledge to date and subject to the actual outcome effects is as

follows:
80% of $630,000 (added value of existing use) $504,000
5% on rural farm value of $2,170,000 $108,500

Loss and potential for potential lifestyle subdivision
development on rural farm value 2% on land value $ 27,000

Cumulative effect $639,500

This equates to appfoximately 22.83% of the value in existing use

[505] Mr Manning accepted that it is extremely difficult to place an estimate of loss or
value on the Tipapa properfy, largely due to the fact that “it is equally difficult to predict

what the actual effects of the proposed wind farm, both during the construction phase,
29 298

and the operational phase will be”.
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Mr Crighton’s opinion

[506] Mr Crighton did not accept Mr Manning’s methodology. In fact he described
Mr Manning’s valuation and report as falling “woefully short of our profession’s
reporting and valuation standards”*° In his opinion, Mr Manning had failed to provide
his methodology and did not cite references to suppoﬁ his conclusions. In particular, Mr
Manning did not set out why he had assessed 80 per cent of added value as being an
appropriate figure. When cross-examined, Mr Manning was unable to substantiate this

figure apart from stating that it was a matter for his opinion.

[507]  Mr Crighton disagreed with there being any deduction for the loss of potential
for lifestyle subdivision development. The evidence established that Mr Carr currently
has two small lifestyle blocks on the market. Mr Crighton noted that there were a number
of smaller blocks and houses on the market in this location, and that at the time of writing
his evidence the current market was described as being very slow. Mr Crighton also

noted that this location is “in the middle of nowhere” for small lifestyle blocks.*®°

[508]  There was some argument mounted that Tipapa is a “special value” property.
Mr Crighton disagreed because its location is in his view not unique, and other rural

blocks in the area have the same degree of tranquillity.*®!

We agree that Tipapa is likely
to be a special value property, but for reasons we express below we do not think this has a

bearing on our conclusion.
Conclusions - Tipapa

[5S09] We agree that Mr Manning’s methodology was not particularly sound, and his
report did not provide any real analysis of the rationale for the effect on value that he
outlined in paragraph [14] of his evidence and report. We found Mr Crighton’s evidence
to be more thorough and methodologically sound. In fairness to Mr Manning, we have
had considerably more evidence than that which would have been made available to him
about potentially adverse noise and visual effects. We prefer and accept the evidence of

Mr Crighton that there will not be a loss of value to Tipapa.
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PROPOSED CONDITIONS OF CONSENT

[510] At the close of the hearing we had four sets of proposed conditions.*%?

[511] We have already recorded that the proposed conditions changed throughout the
hearing, as is usually the case with large and complex applications. The Court explained
to the parties, particularly the submitters who were less familiar with these processes, that

the proposed conditions are an integral part of any application.

[512]  The proposed conditions from Tipapa and the Society principally addressed an
earlier version of the Meridian/HDC agreed conditions. They did not specifically address
the CRC’s conditions relating to the regional consents. The final version of the
Meridian/HDC conditions included modifications accepting several of the Society’s
requests. Meridian submitted that many of the other details proposed by the Society are

not necessary; such as to operate within site boundaries. We agree.

[513]  Inrelation to the Tipapa conditions, we agree with Meridian’s submissions that
many are either vague, unworkable or unreasonable. Many of the proposed conditions
reflected the positions put forward by Mr Carr and would have effectively prevented the

wind farm from operating.

[514] We have already addressed many of the proposed conditions of consent in the
sections of this decision dealing with the main issues. In some cases we have directed
changes to be made.

[515] We now turn to consider some of the other conditions. Before doing so we
record that in general we find the sets of conditions proposed by Meridian/HDC and the
CRC to be appropriate. For that reason we do not address every alternative detail
proposed by the Society and Tipapa as we have found some of those to be inappropriate
alternatives. To assist the parties to amend the conditions we have compiled our
directions in Appendix 2 to this decision. In this appendix we have provided cross

references to relevant paragraphs of this decision. We have also included some additional

; e c& P;L O/?\
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detailed minor amendments to improve workability and Wthh we con51der do not require

further explanation in the main text of the decision.
Consent lapse period

[516]  Meridian seeks a 10 year lapse period for all consents and 35 year duration term
for the discharge consents. The 10 year lapse period was contested by the Society and
local residents who were concerned about the effects of an extended period of
uncertainty. They sought the default period of 5 years. However we are certain that Mrs
Marr and Ms Meares reflected the sentiments of the other submitters and local residents
(and probably Meridian too) when they said that they would not like to have to go

through a re-run of this consent and hearing process again in five or six years time.

[517]  In submissions for the Society, Mr Wallace referred to the decision in Contact

% where a wind farm was

Energy Limited v Manawatu-Wanganui Regional Counci
granted consent with a five year lapse period. For Meridian it was submitted that since
that decision, various divisions of the Environment Court and Boards of Inquiry had held
that a 10 year lapse period was appropriate for a number of wind farms, including
Turitea, Hauauru ma Raki and Te Waka. Further, other wind farms (Mill Creek, Mt Cass
and Makara) had been consented with lapse periods longer than five years.** In the case

of Mt Cass the applicant sought and was granted an 8 year lapse period.

[518]  Mr Muldoon, for Meridian, explained that the 10 year lapse périod was sought
to provide the necessary flexibility to respond to market uncertainties, including the

exchange rate, commodity pricing and electricity demand.>®

It was submitted for
Meridian that the 10 year lapse period was wholly appropriate given the scale and
national importance of the project. They also contended that there was no evidence to
suggest that the existing environment of the site would change to such an extent over the

next five years to warrant a reconsideration of the effects of the proposal at that time.

[519] Both Councils agreed to the 10 year lapse period and this was reflected in the
sets of agreed proposed conditions.
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[520] We are of a clear view that five years is too short for a project of this nature and
scale. The alternative sought by the applicant was ten years. We note that a 10 year
lapse period does not mean that a consent holder can do nothing for ten years if they wish
to keep a consent “alive”. Section 125 provides that before the lapse date, a consent is to
be given effect to, or an application be made to extend the period. This means that some
actions have to be taken before, and often well-before, the 10-year date.

[521]  After taking into account the submitters’ desire not to be engaged in a re-run of
these resource consent procedures in the near future we have concluded that a 10-year
lapse is appropriate and recognises the requests of all of the parties.

Community Liaison Group and Complaints

[522]  The Community Liaison Group (GLG) is a mechanism designed to provide for
communication between the consent holder and the local community, particularly if there
are problems. In the final set of proposed conditions (23 October) Meridian had accepted
most of the changes proposed by the Society in respect of the CLG, except the
suggestions that it be established within 3 months of the granting of consent, and that it
should be maintained for the life of the wind farm. Meridian proposed that the CLG be
initiated no less than three months prior to construction commencing and that the first
meeting be no less than two months prior to construction commencing. They also
proposed that it could be discontinued if a 75% majority of the CLG voted that it is no
longer necessary. Related conditions require the consent holder to maintain a complaints
register which is to be available to the consent authority and the CLG upon request.

[523] In general we consider that the CIL.G-related conditions, as set out in Exhibit
HGR1 23 October 2012, are appropriate although we require that they be modified to
provide for both of the consent authorities (HDC and CRC) to be involved as appropriate
to their responsibilities. We also consider that conditions 88(a) and (b) need to be more
certain by identifying the management plans and reports that are to be provided to the
CLG.

[524]  One area where we are not satisfied that the proposed conditions are appropriate
relates to the community fund.
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Community Fund

[525]  Meridian proposed the establishment of a fund to support projects in the local
community. Mr Muldoon outlined Meridian’s proposal and also described similar funds
operating at some other existing wind farms. In the final set of proposed conditions (23
October) Meridian proposed to contribute $100,000 over a three-year period from when
construction commences; thereafter any annual contribution was to be at the consent
holder’s discretion. It was also proposed that the CLG determine where, how and When
the fund be spent.

[526]  For Meridian it was initially submitted that the fund was offered on an Augier
basis and that funding over a 3-year period was all that was technically offered, although
to date Meridian had in practice extended such funding at other wind farm sites. We note
that the final proposed conditions, as agreed to by Meridian, include a consent condition
in relation to a community fund (condition 89).

[527]  There was considerable discussion about the fund during the hearing and we
were assisted by Mr Baxter, a local resident and Chairman of the Kate Valley Landfill
Community Liaison Group for the past 7 years. We were also supplied with a copy of the
procedure for meetings of that group.® It appears that this document is not a condition
of consent but from experience we have with similar groups it is to be highly
recommended as a way of clarifying the details of such a group’s day-to-day operations.

[528] In the Society’s conditions (12 October) they proposed that a separate
Community Trust be set up to administer the fund rather than the CLG. They also
proposed that the contributions be increased to an initial amount of $150,000 at the
commencement of works, and thereafter an annual contribution of $50,000 for the life of -
the wind farm. The payments were to be indexed to the CPI from the date at which the
consent is granted. For Tipapa, Mr Carr, sought similar conditions. However no basis for
these amounts was provided.

[529]  The Joint Statement of Planning Experts records that whether or not the fund
needs to be a condition of consent.was an unresolved issue. Ms Rigg, for the HDC,
supported a condition and sought to link the fund to electricity generation. 07 Mr
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Gimblett, for Meridian, said that in his opinion it depended on whether or not it is
required to provide mitigation of effects or is in some way an essential element of the
application. He agreed with Ms Rigg that if, in making an overall decision on the
proposal, a fund of that type is to be relied upon in providing some benefit and/or generic
mitigation, then it merits a condition and the certainty that provides.>®®

[530] In determining whether or not a fund is to be part of the consent conditions we
note the provisions in the statutory document the NPS — Renewable Electricity
Generation, 2011. Section C, headed “Acknowledging the practical constraints
associated- with the development, operation, maintenance and upgrading of new and
existing rvenewable electricity generation activities” contains two policies. The first,
Policy Cl, addresses locational, logistical and technical practicalities, mitigation

opportunities and adaptive management measures. Policy C2 then goes on to state:

When considering any residual environmental effects of renewable electricity
generation activities that cannot be avoided, remedied or mitigated, decision-
makers shall have regard to offseting measures or environmental
.compensation including measures or compensation which benefits the local
environment and community affected.

[531] We have already found that many of the adverse effects relate to the
construction phase of the wind farm; predicted to be 18 — 24 months duration. These
effects are localised and include traffic effects (with the period of greatest activity
between 3 — 6 months after commencement), and effects associated with the considerable
volumes of earthworks. We have also found that there are some on-going adverse effects
once the wind farm is operational that cannot be avoided, remedied or mitigated. Most
particularly this relates to the adverse effects on visual amenity for some of the nearby
properties. Therefore we find that it is appropriate that a fund to benefit the local
environment and community be required as a condition of consent. We consider that such
a condition is consistent with Policy C2 of the NPS — Renewable Electricity.

[532] ~We did not receive any submission from any party about Policy C2 and how it
might relate to such a condition. We set out below our thoughts about how much the fund
should comprise, the period over which payments are to be made and the way in which it
is to be administered, but we have decided that the parties should have the ability to make
further submissions about the breakdown of the payments over the first three years and
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the period over which payment should extend before we reach a final view on the matter.
To be clear, we are not inviting further submissions on the total amount to be paid over
the three year period.

[533]  Turning then to some of the details of such a condition, we agree with the
S:(;ciety that the fund should be administered by a Community Trust, or similar entity,
that is separate from the CLG. We were influenced in reaching this position by the
information and experience from the nearby Kate Valley Landfill.

[534] We also consider that the payments should be staged to recognise the likely
timing of the adverse effects: those occurring during construction; and those on-going for
the life of the wind farm due to its existence and operation. For these reasons we consider
that it would be appropriate for some of the contribution to be paid prior to, or at the date
of, construction commencing, and thereafter annually for the life of the wind farm as

follows:

e Prior to or at the date of construction commencing = $50,000;
e Second year = $35,000;
e Third year = $15,000.

e For all subsequent years of operation, a contribution of $15,000 per year be
payable.

However we do acknowledge that there have been cases when Meridian has agreed to
alter the timing of payments and extended funding, sometimes with higher amounts.>*
- Therefore we consider that it would be appropriate for the Trust and the consent holder to
have the flexibility to agree on alternative payment schedules. Also it may be that the

consent holder would decide to coniribute more, so the amounts could be the minimum.

[535] We agree with the Society that the amounts should be indexed against the CPI

as at the date on which these consents are granted.

[536] Given the HDC’s experience with the Kate Valley Landfill fund we consider
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also invite further submissions on the breakdown of the $100,000 payment and the
additional $15,000 annual payment.

Decommissioning, performance bond and covenant

[537] The proposed consent conditions include provisions for turbines to be
decommissioned and dismantled if they cease to operate for a continuous period of 18
“months. A management plan is to be prepared and to include removal of above ground

“structures and site rehabilitation and revegetation.

[538]  The Society proposed an additional comprehensive suite of conditions requiring
a performance bond in favour of the HDC for securing compliance with the conditions of
consent and securing the completion of decommissioning and rehabilitation. The Society
also sought a condition (covenant) to preclude the consent holder extending the wind
farm at any time in the future.

[539] In submissions Meridian rejected the Society’s proposed conditions relating to a
performance bond for three reasons: that remediation of a wind farm does not give rise to
significant environmental effects or health and safety concerns such as may occur with
mining activities or sanitary landfills; that the residual value in copper' and steel is
generally commensurate with the cost of its removal so that there is a commercial
incentive to remove turbines; and that Mt Cass is the only wind farm with such
conditions, possibly as a result of similar provisions applying to the Kate Valley Landfill.
In the alternative, Meridian proposed that the consent be made pefsonal to Meridian, or if
the Court disagreed with that suggestion then any bond should be limited to the
difference between the intrinsic value of the turbines and other components (scrap) and

the cost of removal. A monetary value for the latter was not provided.

[540]  As for Meridian’s suggestion that the consent be made specific to Meridian, we
do not consider that to be appropriate, and no real justification was provided. We
consider that the usual practice of, for example, land use consents running with the land
should apply.

[541] In our view there are some significant differences between the Mt Cass proposal

/f\
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Area”., We are satisfied that it is not necessary to require a performance bond as
proposed by the Society. There are adequate powers under the Act to enforce the
conditions of consent. However, we do require the wording of the decommissioning
conditions to be amended so that it is clear that the consent holder has responsibility for
carrying out any decommissioning and that the consent holder can be required to prepare
and execute a Decommissioning Management Plan. The current proposed wording
leaves it to the consent holder to advise the consent authority of its intention to
decommission the site. We require the conditions to provide for the implementation of

the Decommissioning Management Plan.

[542] We also comment that although we understand that the Society’s suite of
proposed conditions relating to a performance bond reflect those in the Mt Cass proposal,
we consider that they are not written with an appropriate degree of certainty, particularly

in relation to the amount (quantum) and its review.
[543] On the Society’s proposed condition seeking a covenant to preclude any
extension of the wind farm in the future: we do not consider that to be appropriate and it

was not justified by the Society.

PART 2 MATTERS — EXERCISE OF DISCRETION

[544] In making our overall judgement, as we outlined at the beginning of this
decision, we are required to consider whether or not granting consent achieves the
purpose of the Act under section 5, namely the promotion of the sustainable management
of natural and physical resources. We have concluded that all potentially adverse effects,
apart from those relating to the visual amenity from certain private viewpoints, can be
effectively mitigated by the conditions proposed by Meridian/HDC and CRC and as
modified by this decision. So far as visual amenity is concerned, we are satisfied that the
removal of turbines F1 and G1 will avoid very significant adverse visual amenity effects
for certain properties, including for example the Sloss, Barrington and Marr properties,
and we have determined that this should occur. This leaves our finding that there remain
significant adverse visual amenity effects that are unable to be mitigated from certain
properties. Accordingly the provisions of sections 7(c) and (f) of the RMA, to which we
st TS
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[545]  Against this, we must balance the positive effects we have found will arise from
the proposal. There are economic benefits, particularly during the construction period;
benefits associated with meeting the local and regional demand for electricity (for which
there is a shortfall) and the need for security of supply. There is also the overwhelming
benefit that the proposal is one which involves electricity generation from a renewable
source, This is a matter to which we must have particular regard under s7(j) of the Act.
In its explanatory note, the NPS — Renewable Electricity outlines that the matters
contained within it are matters of national significance, however within the Part 2
hierarchy renewable energy does not appear under s6 but is a matter to which we must
have particular regard under s7. The efficient use and development of the wind resource
occurring in this area is also relevant in terms of s7(b). Accordingly, in this case there are

competing s7 matters which we must weigh in the balance.

[546] Inevitably, as has been noted in a number of wind farm cases, and as is
signalled in the NPS- Renewable Electricity, decisions often come down to weighing up
the national level benefits and the adverse effects at a local level. In this case we are
persuaded that the regional and national benefits associated with the proposal outweigh
the remaining significant adverse visual amenity effects that are unable to be mitigated
from certain nearby properties. Accordingly we are persuaded to approve the proposal

with amended conditions.

[547]  We have earlier in this decision stated that we found the conditions proposed by
the two Councils to be generally appropriate, subject to amendments outlined in this
decision. We expect those suites of conditions to be used as the basis for finalising the

amended conditions.
RESULT

[548] The applications for resource consent are granted subject to amended

conditions.

[549]  We record for the avoidance of doubt, that this decision is final in respect of the
confirmation of the grant of the resource consents (on amended conditions) but is interim

in respect of the precise wording of the conditions, and in particular the details relating to

_wothe Community Fund condition(s).
,;ﬂ"% eAl 0F T
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[550] We direct the Hurunui District Council and the Canterbury Regional Council to
submit to the Court amended conditions of consent giving effect to this decision by 17
May 2013. In preparing the amended conditions the Councils are to consult with the
other parties, particularly in relation to the condition(s) relating to the Community Fund.

[551]  If any party wishes to make submissions in relation to the Community Fund
conditions, these are to be filed by 17 May 2013.

[552]  Costs are reserved.

DATED this  15% day of April 2013

For the Court

Lo O O O Qj
M Harland
Environment Judge
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Appendix 2

Project Hurunui Wind Farm - Schedule of Conditions of Consent to be amended.

Table 1
Exhibit HGR1, Summary — Directions/ Comments Decision
Version 4, paragraph
23 October 2012 reference,
Condition Number where
applicable

2 Delete 540

6 Amend to provide for no more than 31| 177,245
turbines and the deletion of turbines labelled
F01 and GO1

19 (text after 19(c)) Should the paragraph of text after condition | 515

20 19(c) be part of condition 207 It all seems to
relate to turbine testing.

23 Provide for a minimum of 4 monitoring | 229, 230, 231,
locations and for staged wind farm | 235, 247
monitoring.

26 Clarify when this process is to commence. 304, 305
Identify the individuals and/or addresses, or a
mechanism to do so in case these people do
not live in the locality in the future.

28 - 40 Ensure that these EMP related conditions are | 356, 357, 359

: the same as, or compatible with, the CRC’s
conditions.
Provide for any appropriate monitoring and
reporting of the EMP.
Rationalise the two references to weed
management in 28(g) & (i).

41 - 61 Review and rationalise conditions relating to | 426, 431, 434,
avifauna. 441
Link 52(a) with 54 & 55.

Use consistent wording if appropriate, eg
avifauna expert (55) and avian ecologist (60).
Provide for appropriate monitoring and
reporting (eg. similar to condition 66). :

45 Amend to include reference to condition 44 as | 515
well as condition 43 ’

List these two conditions together 443
Provide for any appropriate monitoring and | 379
reporting.

Provide for annual large event at Tipapa 349
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87(c) Provide for all “consent authorities”. For | 523
example, there may be provision for separate
representatives or a combined representative
for HDC and CRC.

88(a) & (b) Clarify and list the management plans and | 523

: reports that are to be provided to the CLG.

89 Relocate this condition to be before the | 531-536
heading “Review Conditions”.

Provide a new heading: “Community Fund”.
Amend the condition.

100 Provide for implementation eg. amend to | 541
read: “The consent holder must implement the 1
Decommissioning Management Plan and
must provide written notice ...”

All conditions Review and in particular provide for | 427
monitoring and reporting.

Any consequential amendments.

Table 2

CRC Exhibit 1 | Summary Directions/Comments Decision

Version 2, 26 paragraph

September 2012 and reference,

CRC Attachment 3, where

4 October 2012, ‘ applicable

: Clarify Meridian’s offer to clear in-line pond | 383
in Cave Creek. ,

Schedule 1 General | Confirm if monitoring in Tipapa Stream | 385

Condition 19(a) provided for.

All conditions Any consequential amendments

Table 3

Exhibit HGR1 Check for consistency where conditions relate | 356, 357, 359,

Version 4, to the same or similar topics. 515, 547

23 October 2012 Provide one document of consent conditions

and ' for the proposal. Where appropriate this can

CRC Exhibit 1 be divided into separate and/or common

Version 2, sections to relate to separate consents and/or

26 September 2012 | separate consent authority responsibilities.

and CRC

Attachment 3,

4 QOctober 2012.
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Rodney District Council v Eyres Eco-Park Ltd

High Court Auckland CIV 2005-485-33
13 June 2005; 13 March 2006
Allan J

Permitted baseline — Existing use rights — Interim decision — Appeal —
Resource Management Act 1991, ss 9, 10, 104(2), 104D.

Eyres Eco-Park Ltd (the respondent) sought subdivision and land use
consents to develop a 52.8 ha site within the area of Pakiri and Ocean
Beaches, on the north-east coast of the Rodney district. The area was
regarded as being of outstanding environmental significance, and the
applications concerned non-complying activities. The land was, at all
material times, used for farming, and the existing use rights permitted
grazing and vegetation clearance. The respondent proposed to cease
farming and to develop tourist accommodation that, the respondent
claimed, would help to preserve the native vegetation and wetland areas
on the site. In the event the applications were refused, the respondent
indicated that the farming on the land would be intensified to a level
equating with the existing use rights. The Rodney District Council (the
appellant) refused the applications and the respondent appealed to the
Environment Court.

The Environment Court issued an interim decision that the application
for subdivision consents was governed by the law contained in the
Resource Management Act 1991 (the Act) as it existed prior to the
Resource Management Amendment Act 2003. As the respondent had
failed to provide the appropriate documentation, the Court was prevented
from granting consent. Despite this decision, the Environment Court made
various findings as to the merits of the applications and indicated that
consent might well be granted if the procedural deficiencies were
remedied. Importantly, the Environment Court determined that it would
not apply the statutory test for the permitted baseline contained in s 104(2)
of the Act (and introduced by the 2003 amendment) to either the
subdivision or the land use application. The appellant appealed against
that decision on the basis that, inter alia, the Environment Court had erred
in law in applying the common law “permitted baseline” test as opposed
to the statutory test contained in s 104(2) of the Act. Accordingly, the
appellant averred that the Environment Court had wrongly incorporated
existing use rights into the “permitted baseline” test. In addition, the
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appellant submitted that the respondent’s existing use rights had decayed
by the fact that the farming activity on the land had reduced over time.
The relevant district plan had been amended on a number of occasions
since the respondent’s existing use rights had first been established, and
the appellant submitted that those rights should accordingly have been
reassessed at the date of notification of such amendments. In essence, the
appellant averred that it was not now possible for the respondent to
re-establish intense farming activity on the land and the Environment
Court had been wrong to weigh this factor in the balance.

Held (allowing the appeal in part)

1 The High Court had jurisdiction to determine an appeal from an
interim decision of the Environment Court if the Environment Court had
made a determination in the matter (see para [10]).

Springs Promotion Ltd v Springs Stadium Residents Association Inc
[2006] NZRMA 101 applied.

Hahei Developments Ltd v Thames Coromandel District Council
[2005] NZRMA 21 applied.

2 The Act was not a code. It must be read alongside the common law.
The question as to whether a given provision of the Act must be taken to
have over ruled a common law principle was a matter of statutory
construction (see para [26]).

3 The Environment Court erred in failing to apply s 104(2) of the Act
to the land use applications (see para [54]).

4 Section 104(2) of the Act modified the common law test of the
permitted baseline by introducing a discretion as to whether the test was
to be applied and, further, by confining the role analysis of the existing
environment to an assessment of the receiving environment (see paras
(28], [30D).

5 Activities not permitted by the plan were not within the permitted
baseline. Existing-use rights were a statutory deviation from the
provisions of the relevant plan and, accordingly, did not form part of the
permitted baseline (see paras [33], [34], [35], [36]).

6 Existing use rights might however, be part of the receiving
environment to be considered pursuant to s 104(1)(a) of the Act, against
which a proposal must be measured (see paras [37], [56]).

7 The relevant date for establishing existing-use rights would be the
date of notification of the first plan containing a rule with which the
existing use would be in contravention. It was not appropriate to reassess
those rights at the date of each notification of any plan change. Section 10
of the Act provided for the circumstances in which existing use rights
might be lost, and the facts of the present case did not accord with such
(see paras [93], [98], [104]).

Springs Promotions Ltd v Springs Stadium Residents Association Inc
[2006] 1 NZLR 846; [2006] NZRMA 101. applied.

Russell v Manukau City Council [1996] NZRMA 35 applied.

Other cases mentioned in judgement
Aley v North Shore City Council [1998] NZRMA 361; [1999] 1 NZLR
365.
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Arrigato Investments Ltd v Auckland Regional Council [2002] 1 NZLR
323 (CA).

Bayley v Manukau City Council [1998] NZRMA 513; [1999] 1 NZLR
568; (1998) ELRNZ 461 (CA).

Countdown Properties (Northlands) Ltd v Dunedin City Council [1994]
NZRMA 145.

Environmental Defence Society Inc v Mangonui County Council (1987)
12 NZTPA 349.

Kalkman v Thames Coromandel District Council (Environment Court,
Thames A 152/02, 24 July 2002, Judge Sheppard).

Manukau City Council v Trustees of Mangere Lawn Cemetery (1991) 15
NZTPA 58.

Papatoetoe City v Wedding (1983) 9 NZTPA 430.

Royal Forest and Bird Protection Society Inc v W A Habgood Ltd (1987)
12 NZTPA 76.

Smith Chilcott Ltd v Auckland City Council [2001] 3 NZLR 473 (CA).

Stark v Auckland Regional Council [1994] NZRMA 337.

Wilson v Selwyn District Council [2005] NZRMA 76.

Appeal

This was an appeal by the Rodney District Council against the interim
decision of the Environment Court by Eyres Eco-Park Ltd, the respondent,
concerning applications for subdivision and land use consents.

J F Verry, R B Enright and A W Braggins for Rodney District
Council.
K Littlejohn and L Wallace for Eyres Eco-Park Ltd.

ALLAN J. [1] The north-east Rodney coast, which incorporates Pakiri
and Ocean Beaches, falls within the appellant’s jurisdiction. The area is
regarded as being of outstanding environmental significance and is
accordingly protected by stringent planning controls. The coastline
concerned is said to represent the last relatively undeveloped stretch of the
coastal environment in the region, and an important objective of the
appellant’s planning instruments is to retain the region’s character. The
appellant’s planning controls extend also to the immediate hinterland;
detailed provisions exist for the purpose of ensuring that activities,
whether undertaken as of right or pursuant to resource consents, are
restricted to those in keeping with the coastal environment itself.

[2] The respondent in this appeal developed a proposal to establish
a subdivision on a 52.8 ha site adjacent to the coast, but not itself having
a coastal frontage. The proposal involved the subdivision of the land into
nine lots. The proposed use of certain of the new lots was that of
ecotourism accommodation, although in the first instance the respondent
chose in its resource consent application to focus on the subdivision
proposal and the identification of suitable building sites. Final proposals
for individual buildings would depend upon the conditions upon which
subdivisional consent might be granted.

[3] The appellant rejected the proposal. The respondent thereupon
appealed to the Environment Court which on 3 December 2004 issued an
interim decision in which it held that:
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(a) Consent could not presently be granted because without
modification the application did not fall within the jurisdiction of
the Court under s 105(2A) of the Resource Management Act (the
Act). That situation resulted in part from the failure of the
respondent to lodge certain necessary district and regional
consent applications, and to adduce evidence required to afford a
comprehensive understanding of the proposal and its effects.

(b) Nevertheless the application was not without merit and in an
amended form it may well satisfy s 105(2A) of the Act, in the
light of matters relevant to the exercise of the Court’s discretion.

[4] The respondent was invited to report to the Court by 1 February
2005 as to whether the appeal was to be maintained beyond that date, on
the basis that further applications were to be made and certain necessary
amendments made to the overall proposal. I am informed that the Court
was advised that the appeal was to be maintained on that footing.

[5] The appellant council now appeals to this Court from the interim
decision of the Environment Court. The primary grounds for appeal are
whether the Court erred in law:

(a) By applying the common law “permitted baseline” test rather than
that imposed by s 104(2);

(b) (consequentially) in having regard to existing use rights as part of
its consideration of the permitted baseline;

(c) by having regard to the permitted activities allowed for under all
three district plan instruments, when it should have restricted its
inquiry to plan change 55;

(d) by having regard to the positive effects of the cessation of
activities that may be conducted as of right;

(e) in failing to consider the permitted activities that could take place
on other sites;

(f) by misapplying the provisions of plan change 55 in finding that up
to 5000m * of earthworks and 5000m” — 6000m? of bush removal
was allowed for as a permitted activity; and

(g) in its analysis and application of existing use rights under s 10 of
the Act, and in particular in its finding that there is no “legislative
consequence” where there is a significant reduction in the
intensity and scale of an existing use over time, despite the fact
that two relevant changes to the district plan rules occurred over
the relevant period.

[6] But Mr Littlejohn for the respondent raised a preliminary
jurisdictional issue which it is appropriate to consider at the outset.
Jurisdiction

[7] A right of appeal lies from the Environment Court to the High
Court under s 299 of the Act, in respect of any . . . decision, report, or

recommendation of the Environment Court made in the proceeding”. This
Court may interfere with the decision of the Environment Court only if it
considers that that Court has applied a wrong legal test, or come to a
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conclusion without evidence, or one to which, on the evidence, it could
not reasonably have come, or took into account matters which it should
not have taken into account, or failed to take into account matters which
it should have taken into account: Countdown Properties (Northlands)
Ltd v Dunedin City Council [1994] NZRMA 145; Manukau City Council v
Trustees of Mangere Lawn Cemetery (1991) 15 NZTPA 58 at p 60. To that
Blanchard J would add a requirement that the decision reached be
“reasonable” in the sense that it was one that could be arrived at by
rational process in accordance with a proper interpretation of the law and
upon the evidence: Stark v Auckland Regional Council [1994]
NZRMA 337 at p 340.

[8] The Environment Court should be given some latitude in
reaching findings of fact within its area of expertise: Environmental
Defence Society Inc v Mangonui County Council (1987) 12 NZTPA 349 at
p353.

[9] Importantly, an error of law must materially affect the result of
the decision of the Environment Court before this Court will grant relief:
Royal Forest and Bird Protection Society Inc v W A Habgood Ltd (1987)
12 NZTPA 76 at pp 81-82.

[10] Mr Littlejohn, for the respondent, argued that even if relevant
errors of law are identified they can have no material effect on the
eventual outcome of the proceeding because the decision appealed from is
of an interim nature only. In effect, he invited the Court to decline to deal
with the appeal. I do not consider it appropriate to do that. Even where a
decision of the Environment Court is not final, an appeal will lie if that
Court has nevertheless made a determination: Hahei Developments Ltd v
Thames Coromandel District Council [2005] NZRMA 21 at p33. In
Springs Promotion Ltd v Springs Stadium Residents Association Inc
[2006] NZRMA 101, Randerson J in respect of an appeal brought against
an interim enforcement order made in the Environment Court observed at
para [11] that resolution of the legal issues raised by the appeal was likely
to be helpful to the parties and to the Environment Court in determining
the substantive issues which remained to be determined by that Court.
[11] Moreover there have been findings here upon which the
Environment Court would probably be regarded as functus officio.
Examples identified by Mr Enright were:

(a) The finding at paras [144] — [145] that a grant of consent in this
case would not create a precedent because the site itself and the
proposal have a uniqueness about them, such that there are clear
distinctions between the subject land and this application on the
one hand and other potential applicants in the district.

(b) The directions given in para [170] which are substantial and will
undoubtedly have significant consequences for the parties. In that
paragraph the Environment Court directs that two lots in the
proposal should be deleted and left undeveloped; that there be
major amendments to the proposals in respect of two other lots;
that the proposed building site for lot 5 should be changed with
the site shifting uphill; that the two lots to be left undeveloped
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should be replaced by two other lots where undeveloped areas
had formerly been proposed; and that applications ought to be
made for consents to the proposed structures and related
development, so that decisions and findings on those applications
could be factored into the assessment overall.

[12] To those paragraphs can be added para [171] in which the
Environment Court describes itself as having reached “various findings
(including tentative findings) that we have made on visual, landscape, and
some ecological matters . . .”, paras [35] — [37] in which the Court
(effectively by consent) finds that the whole of the proposal should be
treated as non-complying, although certain aspects of it might be regarded
as discretionary; and para [11] which holds that the “. . . subdivision
application must be considered under the Resource Management Act
pre-2003 Amendment (s 112(3), and the land use aspects post-2003
Amendment”.

[13] The Environment Court has the same powers as a District Court
in exercising its civil jurisdiction (s278(1)). Civil appeals lie from the
District Court in respect of interim decisions: s 71 of the District Courts
Act 1947. Further, s 299(2) provides that appeals from the Environment
Court are to be made in accordance with the High Court Rules. Part 10 of
those rules govern such appeals. Rule 702 which falls within Part 10
defines the term “decision” as including: “a finding, order, or judgment
made by a decision-maker”. That definition is wide enough to catch an
interim decision of the character which is the subject of this appeal. On a
more practical level, given that the Environment Court is to further
consider the appeal, the contents of this judgment may well assist in
determining the matter without the need to resort to a second appeal to this
Court. That is the point made by Randerson J in the Springs Promotion
case. For all of the foregoing reasons I am satisfied that the Court has
jurisdiction to entertain this appeal.

The respondent’s proposal

[14] The proposal before the Environment Court sought land use
and subdivision consents to subdivide the relevant property into some nine
lots. Nominated building platforms were proposed for six of the lots. The
site contains significant native vegetation and possesses other natural
features as well as extensive sea views and several small lakes and
wetland areas. From the point of view of the environment, the importance
of the site may be gauged from the fact that some 46.2 ha (of 52.8) is
classified in the appellant’s proposed district plan as a significant natural
area.

[15] The Environment Court considered the proposal to be complex
and to involve the balancing of two strongly competing public interests,
namely on the one hand the need to preserve the remote coastal character
of Pakiri Beach from the adverse effects of subdivision and development,
and on the other the desirability of protecting the important native
vegetation and wetland/lake areas on the site.
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[16] The respondent contended that the proposal itself would protect
native vegetation and natural areas by reason of the limited uses to which
the site was to be put. If it came into effect the proposal would lead to the
cessation of current farming activities undertaken pursuant to existing use
rights, which carried with them rights to graze the land and to clear
vegetation. The proposed uses will tend, so the respondent claims, to
protect native vegetation on the site to a greater degree than current
farming activities permit.

[17] The Environment Court considered that s 6(a) and (c¢) of the Act
applied. Those paragraphs impose upon persons exercising functions and
powers under the Act, a duty to recognise and provide for the preservation
of the natural character of the coastal environment and the protection of
areas of significant indigenous vegetation.

[18] The resource consents for which the respondent applied to the
appellant, and which were before the Environment Court, were:

(a) To subdivide the nine lots in the light of the status of much of the
land as a significant natural area, while making special provision
for protection of the wetland, and the vesting of certain land as a
reserve.

(b) To undertake earthworks exceeding 50m® within a significant
natural area in order to create vehicle access to the sites on which
building was to take place.

(c) For the use of the dwellings established on certain of the lots for
tourist accommodation.

(d) For lot 7 to comprise some 3.2 ha which exceeded the permissible
maximum of 2 ha.

(e) To provide access to seven of the lots by means of a single right
of way.

Of significance is the fact that the respondent did not apply for
consent to the removal of native vegetation.

[19] The Environment Court found that overall the proposals
contained in the applications fell to be assessed as non-complying
activities. In the course of its deliberations it concluded as a matter of law
that the provisions of the Act prior to the enactment of the Resource
Management Amendment Act 2003 applied to the application for
subdivisional consent, but that the Act as amended applied to the
application for land use consent. That outcome apparently arises from an
analysis of s112 of the Resource Management Amendment Act 2003,
which the Environment Court clearly regarded as being not without its
difficulties. There has been no appeal from that jurisdictional ruling.
[20] Accordingly, ss 104 and 104D of the Act, as enacted by s 44 of
the Resource Management Amendment Act 2003, apply to the land use
applications. As relevant ss 104 and 104D provide:

104. Consideration of applications — (1) When considering an
application for a resource consent and any submissions received, the consent
authority must, subject to Part 2, have regard to —
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(a) any actual and potential effects on the environment of allowing the
activity; and
(b) any relevant provisions of —
(i) a national policy statement:
(i) a New Zealand coastal policy statement:
(iii) a regional policy statement or proposed regional policy
statement:

(c) any other matter the consent authority considers relevant and
reasonably necessary to determine the application.
(2) When forming an opinion for the purposes of subs (1)(a), a consent
authority may disregard an adverse effect of the activity on the environment
if the plan permits an activity with that effect.

104D. Particular restrictions for non-complying activities —
(1) Despite any decision made for the purpose of section 93 in relation to
minor effects, a consent authority may grant a resource consent for a
non-complying activity only if it is satisfied that either —
(a) the adverse effects of the activity on the environment (other than any
effect to which section 104(3)(b) applies) will be minor; or
(b) the application is for an activity that will not be contrary to the
objectives and policies of —
(i) the relevant plan, if there is a plan but no proposed plan in
respect of the activity; or
(ii) the relevant proposed plan, if there is a proposed plan but no
relevant plan in respect of the activity; or
(iii) both the relevant plan and the relevant proposed plan, if there
is both a plan and a proposed plan in respect of the activity.
(2) To avoid doubt, section 104(2) applies to the determination of an
application for a non-complying activity.

[21] It is these provisions and especially s 104(2) which lie at the
heart of the appellant’s argument that the Environment Court has made an
error of law in its assessment of the appropriate baseline against which the
proposal ought to be judged.

Permitted baseline

[22] In essence the appellant contends that the Environment Court
has misdirected itself in its identification of the relevant permitted baseline
by having regard to what the appellant contended was “the common law
test” rather than the provisions of the new s104(2). The expression
“common law test” is derived from the line of cases commencing with
Aley v North Shore City Council [1998] NZRMA 361 at p377, and
continuing through Bayley v Manukau City Council [1999] 1 NZLR 569
(CA) and Smith Chilcott Ltd v Auckland City Council [2001] 3 NZLR 473
(CA) to Arrigato Investments Ltd v Auckland Regional Council [2002] 1
NZLR 323 (CA).

[23] The term “permitted baseline” refers simply to the status quo
position against which the actual and potential effects of a proposed
activity must be judged. The cases referred to above were decided in the
context of s 104 as it stood prior to the 2003 amendment. Section 104(2),
set out above, was introduced by the 2003 amending Act.
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[24] The line of authority to which I have referred is neatly
summarised by Tipping J in Arrigato Investments Ltd at paras [27] — [29]
as follows:

[27] In Bayley v Manukau City Council this Court considered a closely
related issue from the point of view of notification under s 94(2) of the Act.
What the Court then held was found to apply equally to the substantive issues
arising under ss 104 and 105 — see Smith Chilcott Ltd v Auckland City
Council. In Bayley at p 576 the Court said: The appropriate comparison of the
activity for which the consent is sought is with what either is being lawfully
done on the land or could be done there as of right.
[28] A little later at p 577, the Court approved what had been said by
Salmon J in Aley v North Shore City Council [1998] NZRMA 361 at p 377
but with an extension requiring the relevant environmental comparison to be
against the environment:

As it exists or as it would exist if the land were used in a manner
permitted as of right by the plan.
[29] Thus the permitted baseline in terms of Bayley, as supplemented by
Smith Chilcott Ltd, is the existing environment overlaid with such relevant
activity (not being a fanciful activity) as is permitted by the plan. Thus, if the
activity permitted by the plan will create some adverse effect on the
environment, that adverse effect does not count in the ss 104 and 105
assessments. It is part of the permitted baseline in the sense that it is deemed
to be already affecting the environment or, if you like, it is not a relevant
adverse effect. The consequence is that only other or further adverse effects
emanating from the proposal under consideration are brought to account.

[25] These Court of Appeal authorities required a consent authority
to disregard any adverse effects of the proposal that were the same as
those arising in the existing environment or those arising from activities
(except fanciful activities) already permitted by a plan. The issue which
has arisen on this appeal is whether, as Mr Enright contends, the effect of
the enactment of s 104(2) is to deprive the Court of Appeal authorities of
binding effect, to the extent that they are no longer to be regarded as of
assistance in the tasks of identifying the permitted baseline, and of
conducting the assessment required by s 104(1)(a). The submission for the
appellant is that a consent authority must, post-amendment, direct itself to
the statute and not to the common law. That submission is discussed
briefly in this section of the judgment, but essentially by way of
introduction to the fundamental question of the impact of s 104(2) on the
respondent’s proposal and the way in which the Environment Court
analysed the relevant permitted baseline.

[26] The Act is not a code. Ordinarily, it is to be read alongside the
common law. In the end, the question of whether a given provision of the
Act must be taken to have over ruled a common law principle becomes a
matter of statutory construction. The inter relationship of the Act with the
common law was usefully discussed by Randerson J in the Springs
Promotion case as follows:

[60] Although it is fair to describe the Act as comprehensive, it is going too
far, with respect, to describe it as a code if that is intended to mean that it
excludes the application of the common law in the area and replaces it with
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a set of statutory rules that are the exhaustive and exclusive source of the law.
In Faulkner v Gisborne District Council [1995] 3 NZLR 622 at p 631,
Barker J preferred to describe the Act as representing “an integrated and
holistic regime of environmental management” rather than a code. The
difficulties in this field are well illustrated by the helpful discussion by
Professor Burrows QC in his work Statute Law in New Zealand (3rd ed,
2003) chl6 at pp 375 — 383.

[62] Key elements in determining whether the Act provides a complete code
on any specific topic are the extent of detail in the relevant provisions;
whether the provisions expressly or impliedly leave open the possibility of
the application of law from other sources; whether other statutory provisions
or rules of common law or equity bear on the issue; and whether there are any
other indicators of statutory intention. In the end, it is a matter of statutory
construction against the background of the general law.

[27] Adopting that approach, the question is whether s 104(2) must
necessarily be taken to have abrogated the approach adopted in successive
Court of Appeal authorities.

[28] While the subsection expressly modifies the common law test
by enacting a discretion when none formerly existed and now (as I hold
below) precludes consideration of the “existing environment” when
assessing the permitted baseline (see later discussion of existing use rights
in the context of the permitted baseline), there is nothing further to suggest
that Parliament intended to enact in s 104(2) a statutory provision intended
to take effect in total substitution for the common law. The subsection was
enacted by a legislature well apprised of the common law test. Had it
intended to supplant the common law entirely, then rather more explicit
language might have been expected. Section 104(2) is brief, and appears
as a matter of simple statutory construction to be aimed at the introduction
of a discretion which did not formerly exist while limiting the permitted
baseline to the effects of activities permitted by the plan. To that extent it
has modified the common law approach, but there is nothing to suggest
that the legislature intended the concept of a “permitted baseline” test to
become entirely statutory. After all, it had its genesis in the cases, and the
legislature has sought simply to modify the concept by building upon the
discussions contained in the authorities.

[29] I am fortified in that approach by the report of the Local
Government and Environment Committee in respect of the Resource
Management Amendment Bill (No 2) which became the Resource
Management Amendment Act 2003, and to which I believe it is
appropriate to refer in the light of Mr Enright’s contention. The select
committee said this:

Permitted baseline is discretionary

The concept of “permitted baseline” has been defined by case law. It is
relevant for Councils’ decisions about whether the effects of an activity are
minor, and whether a person is adversely affected by a proposal. It is relevant
to decisions on both notification and the substantive (grant or decline)
decisions on consents under the Act.

The permitted baseline defines the environment against which a proposed
activity’s level of effect is gauged. The permitted baseline comprises the
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existing environment and hypothetical activities that would be permitted as
of right by the plan.
The Resource Management Amendment Bill 1999 as introduced included a
provision to “codify” the permitted baseline, but only in terms of notification
of resource consent applications. It was silent on substantive decisions.
Since then the Court of Appeal’s decisions in Smith Chilcott v Auckland
City Council [2001] 3 NZLR 473 and Arrigato Investments Ltd v Auckland
Regional Council [2002] 1 NZLR 323 have further defined the concept of the
permitted baseline.
As currently interpreted, this concept means that councils must disregard any
adverse effects that are the same as those of activities already permitted. The
bill formally introduces the permitted baseline, but clarifies that councils
may, rather than must, take into account the adverse effects of activities on
the environment if a plan permits an activity with that effect. We recommend
removing reference to proposed plans, to clarify it is only effects occurring as
of right that are part of the permitted baseline.
The proposed discretionary wording has been promoted because it:

* Allows for the effects of permitted activities to be considered where
appropriate on a case by case basis, but does not require priority to be
given to this concept over and above consideration of all effects and
the plan as a whole

* Delivers increased flexibility to councils, allowing them to take into
account the effects of other permitted activities where they are
appropriate, without unnecessarily restricting their discretion or
weakening the intent of their plans; accordingly, it avoids the potential
for plans to develop in an ad hoc and unmanaged way

* Allows consideration of the effects as a whole and therefore a more
informed judgment as to what effects are to count as adverse, rather
than the current formulaic approach.

The change, however, fails to address problems caused by having a
mandatory baseline in the context of new s 104 (and new s 104A). In this
context, mandatory consideration of the permitted baseline for decisions is
not necessarily beneficial. Making both tests discretionary should rectify this
situation. A mandatory permitted baseline does not offer a balanced approach
to considering consent applications. It may also prevent the consent authority
from taking into account some of the matters stated in Part II of the Act.
We recommend that clause 44 be amended accordingly. This would amend
new s 104 of the principal Act and insert a new s 104A.

[30] The enactment of what became s104(2) was seen by the
committee as conferring flexibility by allowing consent authorities to take
into account the effects of other permitted activities where they are
appropriate, without necessarily restricting the overall discretion.
However, s 104(2) was enacted against the background of an established
line of common law authorities. The proposals discussed in the report
explicitly refer to the Court of Appeal decisions in Smith Chilcott v
Auckland City Council and Arrigato Investments Ltd v Auckland Regional
Council and plainly enough, the committee’s proposals were made in the
context of an ongoing common law “permitted baseline” test. But s 104(2)
does modify the test beyond merely introducing a new statutory
discretion, in that it confines the role of analysis of the existing
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environment to an assessment of the receiving environment. It is not to be
taken into account in an assessment of the permitted baseline (see the
discussion below) and this was the real issue which generated the
appellant’s argument as to the interrelationship of s 104(2) and the Court
of Appeal authorities.

Existing use rights under permitted baseline

[31] So the question of the extent to which s 104(2) might have
diminished the binding effect of the Court of Appeal authorities was
argued in essence as an issue preliminary to the appellant’s argument that
the Environment Court was in error in its analysis of the effects of existing
use rights, when assessing the adverse effects of the proposal. It is
therefore necessary to consider the place of existing use rights in respect
of both the permitted baseline and the existing environment.

[32] On occasion it has been said that the permitted baseline is the
existing environment overlaid with such relevant activity (not being a
fanciful activity) as is permitted by the plan, and that the existing
environment must necessarily include activities carried on pursuant to
existing use rights. That approach is a reflection of the observation of
Tipping J in Arrigato at (para [29]):

Thus the permitted baseline in terms of Bayley, as supplemented by Smith
Chilcott Ltd, is the existing environment overlaid with such relevant activity
(not being a fanciful activity) as is permitted by the plan.

[33] Following the enactment of s 104(2), an argument that activities
carried on pursuant to existing use rights nevertheless form part of the
permitted baseline, is not available. While previously, existing use rights
were considered to be part of the “existing environment” which, coupled
with activities permitted by the plan, formed the permitted baseline,
analysis of the new subsection no longer supports such an approach.
[34] Section 9(1) of the Act provides that no person may use any
land in a manner which contravenes a rule in a district plan or proposed
district plan, unless the activity is expressly allowed by a resource consent
or there are existing use rights which arise under ss 10 or 10A. Uses which
fall within those sections render lawful that which would otherwise not be
lawful.

[35] The discretion conferred by s 104(2) is confined to adverse
effects of activities permitted by “the plan”. A “plan” is defined in s2 of
the Act as meaning a “regional plan or a district plan”. A “district plan”
means an operative plan approved by a territorial authority under the
Schedule 1 and includes all operative changes to such a plan and a
“regional plan” carries an equivalent meaning.

[36] While an existing use may be carried on as of right, such a use
is not by definition a use related to an activity permitted by the plan. In
fact, existing use rights are a statutorily preserved deviation from the
provisions of the relevant plan. It is a necessary inference that the
legislature, in conferring a discretion in respect of activities permitted by
the plan, intended that other activities would not be subject to the
discretion and would not therefore form part of the permitted baseline. It



NZRMA Rodney DC v Eyres Eco-Park Ltd 13

would be illogical to determine that a discretion exists to disregard
activities permitted by the plan but not other activities within the baseline.
The inexorable conclusion is that activities not permitted by the plan are
not within the baseline.

[37] Existing use rights, however, still have an important part to play
in the assessment of the adverse effects of a proposed activity, because an
activity carried on pursuant to existing use rights will of course form part
of the receiving environment against which the effects of a proposal will
be assessed under s 104(1)(a). Consideration of the impact of a proposal
upon the receiving environment, however, must not be confused with an
assessment of the permitted baseline.

[38] When considering the overall adverse effect of a proposed
activity it is necessary first to consider the character of the receiving
environment, as required under s 104(1)(a). The receiving environment of
necessity includes activities conducted there pursuant to an existing use
right as such activities may be carried on as of right. The adverse effects
of a proposed activity, at this point of the analysis, will be those effects
that are not already impacting upon the receiving environment. If, after
this assessment, any additional adverse effects of the proposal remain for
consideration, the permitted baseline will become relevant under s 104(2).
The relevant authority at this point has a discretion to disregard any of the
remaining adverse effects of the proposed activity on the environment if
the plan permits an activity with that effect. If such adverse effects are
excluded from consideration, the remaining effects of the proposed
activity on the receiving environment must be assessed and may of course
ultimately determine whether a resource consent is granted.
Section 104(2) does not distinguish between fanciful and non-fanciful
permitted activities but that distinction will no doubt have a bearing on the
ultimate exercise of the discretion in a given case.

[39] The preceding analysis demonstrates that while existing use
rights play an essential role in assessing the adverse effects of an activity
on the receiving environment they are not relevant to the identification of
the permitted baseline under s 104(2).

[40] It is important to bear in mind, however, that in a given case the
character of the environment may be governed entirely by the exercise of
existing use rights. In many cases (and this may ultimately prove to be
one), the final outcome may well turn on an assessment of the receiving
environment, rather than upon the identification of the appropriate
permitted baseline.

Two subsidiary arguments

[41] Before moving to a consideration of the decision of the
Environment Court, it is necessary to consider two separate arguments
mounted by Mr Enright. First he submitted that the Environment Court
should have engaged in a balancing exercise between the existing use
rights which form part of the receiving environment, and the adverse
consequences which flow from the fact that the permitted baseline does
not include the activities conducted pursuant to those existing use rights.
That approach is unnecessarily artificial. At least in most cases the proper



14 High Court [2007]

approach will be similar to that outlined by the Court of Appeal in
Arrigato at para [38] in the context of the discussion of unimplemented
resource consents:

What is permitted as of right by a plan is deemed to be part of the relevant
environment. But, beyond that, assessments of the relevant environment and
relevant effects are essentially factual matters not to be over-laid by
refinements or rules of law.

[42] The Environment Court must properly identify the appropriate
permitted baseline, and engage in an assessment of the receiving
environment, and in so doing measure the effects of the proposal on that
environment. But it is unnecessary for the Court to undertake something
akin to a mathematical exercise of the sort which Mr Enright argues to be
required.

[43] The second issue argued by Mr Enright is that it is necessary in
considering “effects” for the purposes of s 104 as amended, to have
regard to activities not only currently undertaken on neighbouring sites,
but also those permitted to be undertaken on such sites, and which are not
fanciful — using the test employed in Smith Chilcott.

[44] That argument was based upon the decision of Fogarty J in
Wilson v Selwyn District Council [2005] NZRMA 76, released some time
after the hearing of the current matter in the Environment Court.

[45] Fogarty J engaged in a detailed analysis of the extent of the
“environment” to which a consent authority must have regard in
determining an application in respect of a non-complying activity. In
general terms, he concluded that it is necessary for a consent authority to
have regard to the concept of futurity which lies at the heart of the
definition of “sustainable management” in s 5(2) of the Act and points
also to the non-exclusive definition of “environment” in s 2. He says it is
necessary to consider both the existing environment, including sites other
than the subject site, by reference not only to the activities currently
undertaken within the environment, but also to activities which may as of
right be carried on there, other than those which are “fanciful”. I
understand that this decision is under appeal.

[46] There is force in Mr Enright’s submission. I agree with His
Honour’s observation at para [78] that: “It would be only in an exceptional
case that any application for consent under s 104 would be launched into
a planning vacuum over the affected neighbourhood.” Having said that, in
many cases it will be difficult, if not impossible, to consider the effects on
anything except the neighbourhood as it currently exists.

[47] Mr Enright was inclined to be critical of the Environment
Court because it did not, in the instant case, require evidence as to the
likelihood of neighbouring sites being used for activities currently
permitted by the operative plan, but not undertaken at the present time. I
am in no position to consider that submission. There is no factual material
before this Court which might suggest that an analysis of uses permitted
but not presently undertaken on neighbouring sites might be relevant to
the Court’s function under s 104. Understandably enough, having regard
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to the material before the Court, Mr Enright did not pursue the issue with
any great vigour and I say no more about it.

The Environment Court decision: permitted baseline
[48] The appellant submits that:

Having found that there were two permitted baseline tests to be applied (one
under the common law, for the subdivision consent, and the other being the
s 104(2) test for the land use consents), the Court failed to apply the latter
statutory test. Instead it applied the common law test only.

[49] Mr Enright points out that at para [57] of the decision the
Court refers to the ‘“authoritative statement concerning the permitted
baseline in Arrigato”. It then refers to certain elements of the approach
mandated in that case, including the assessment of existing use rights
(para [57]), unimplemented resource consents (para [58]), and
non-fanciful permitted activities under each of three plans, namely the
operative plan, plan change 55 and the proposed plan (paras [59] — [70]).
He submits that there is no analysis of the impact of s104(2) on the
assessment which the Environment Court was bound to undertake.

[50] Earlier I have noted that the Court determined that it should
consider the application for consent to subdivision under the law as it
stood prior to the 2003 Amendment Act, and the application for land use
consents in the light of the amended legislation. As the Court noted para
[11], that decision gave rise to consequences in respect of the substantive
consideration of the permitted baseline which are difficult to resolve.
[51] At para [12] the Court said:

... So far as the permitted baseline comparison is concerned, the law prior
to the 2003 Amendment Act is as stated in Smith Chilcott Ltd v Auckland City
Council, and has a mandatory quality about it, while s 104(2) of the Act as
amended from 1 August 2003 establishes a discretion to “disregard an
adverse effect of the activity on the environment if the plan permits an activity
with that effect”. One relevant facet of exercising that discretion, we consider,
is that because a major part of the proposal overall is the subdivision, and
given that the baseline must be considered for that, it seems logical and
appropriate to consider [sic] baseline for the other somewhat interrelated
parts.

[52] It seems that the Court concluded that because the
subdivisional aspect of the overall proposal was a major factor, and given
that the so-called common law permitted baseline was relevant in that
context, then it was “logical and appropriate” to apply the same approach
to the land use application which it regarded as “somewhat interrelated”.
That is, the Court seems to have consciously decided in the interests of
coherence, that the same test ought to be applied to all aspects of the
application (and the s 104(2) discretion put to one side), despite its
decision that the amended legislation applied to some but not to all.

[53] There appears to be no subsequent analysis of the impact of
s 104(2) on the application, although at para [13] the Court notes that:

An interesting question is posed by s 104(2) (post 2003) referring to what
the plan might permit as opposed to what the law might permit. But the Court
takes the matter no further.
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[54] Section 104(2) is couched in permissive terms. A consent
authority may or may not disregard the adverse effects referred to in subs
(2). It is trite law that a decision-making body must form a proper
appreciation of its decision-making powers and the factors which it is
bound by law to take into account in reaching a conclusion. Here, it
appears that the Court has chosen, despite its decision to the effect that the
application for land use consents falls within the 2003 amending
legislation, to proceed under the law as it stood pre-amendment; that is,
without considering the impact of s 104(2). In so doing it must be taken to
have proceeded in error. While no argument was directed to the question
of materiality, it cannot sensibly be suggested that the error could not be
material to the Court’s decision in the light of my finding that s 104(2)
restricts the permitted baseline to activities permitted by the plan.

[55] At para [50] of its decision the Environment Court held that the
“existing environment” may be taken into account as forming part of the
permitted baseline and that existing use rights, being part of the existing
environment, also form part of the permitted baseline. In doing so the
Court recorded a concession said to have been made by Mr Enright
before that Court, to the effect that existing use rights may form part of the
assessment of the permitted baseline. Mr Enright informed me that in so
doing, the Environment Court had proceeded under a misapprehension,
and I accordingly set that purported concession to one side. But the
approach of the Environment Court is perhaps understandable, having
regard to its perception of the appellant’s stance on the point.

[56] In view of the conclusions to which I have come as to the
proper construction and effect of s104(2), the Environment Court’s
conclusion is not correct for cases which, as here, are governed by the
subsection. Following the amendment the permitted baseline is confined
to uses permitted by the plan. That does not include activities carried on
pursuant to existing use rights. That is not to say of course that existing
use rights have no place in the overall assessment of the effects of such
uses. Activities carried on pursuant to such rights may well be partly, or
even entirely, responsible for defining the character of the receiving
environment, in respect of which the effect of a proposal must be
measured. It would be simply illogical to exclude from consideration an
activity which has been lawfully carried on on a subject site for many
years, albeit pursuant to existing use rights. However, the activities
concerned fall for consideration as part of the receiving environment and
not as part of the permitted baseline.

Assessment of positive effects

[57] The appellant argued that the Court erred by having regard to
the positive effects of the contemplated cessation of permitted activities on
the site, arising from the greater likelihood, if the proposal gained
approval, that native vegetation would be protected. As I understood the
argument, the Court had taken into account the positive effect of the
cessation of permitted activities on the subject site as part of the permitted
baseline, and it was wrong to do so.
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[58] It is necessary to bear in mind in respect of that submission, the
vital distinction between the identification of the appropriate permitted
baseline on the one hand, and matters properly to be taken into account in
an assessment of the likely effects on the environment of allowing the
activity on the other.

[59] Section 3 of the Act provides that unless the context otherwise
requires, the term “effect” includes “. . . any positive or adverse effect”.
When dealing with an application for resource consent under s 104(1)(a),
a consent authority must have regard to “. . . any actual and potential

effects on the environment of allowing the activity . . .” Such effects will
include both positive and adverse effects (s 3).
[60] Mr Littlejohn did not contend that the Environment Court was

entitled to take into account, in its assessment of the appropriate permitted
baseline, the positive effects of permitted activities. He was plainly right
to do so. The positive effects of allowing an activity are not relevant to the
assessment of the permitted baseline: Kalkman v Thames Coromandel
District Council (Environment Court, Thames A 152/02, 24 July 2002,
Judge Sheppard). Accordingly, the issue here is whether the Environment
Court has wrongly assessed positive effects as part of the relevant
permitted baseline, or whether it has simply and appropriately, discussed
the positive effects of the cessation of existing activities in its
consideration of the proposal under s 104(1)(a).

[61] Mr Enright identified paras [52] — [54] and [69] — [70] as
evidencing an incorrect approach by the Court to an assessment of the
permitted baseline. In para [52] the Court refers to evidence to the effect
that if consent was not granted, the owners would continue to farm the
property and that it may become necessary to increase the intensity of
farming activities so as to ensure the property remained financially viable.
[62] This paragraph appears under the heading “Existing Use
Rights” and is part of an analysis of the nature and extent of those rights.
Neither discussion in that paragraph, nor the content of the analysis
surrounding it, suggests the Court in para [52] regarded the positive
effects of the cessation of an existing activity as part of the permitted
baseline.

[63] In para [54] the Court explores the extent of the controls in
place with respect to vegetation removal under the various planning
instruments discussed in the decision. Nowhere, even by implication, is
there a reference in para [54] to the permitted baseline. The paragraph
consists of an analysis of existing controls in the context of farming and
other activities.

[64] Paragraph [69] is brief and summarises, at least in part, the
Court’s conclusions regarding farming activities as existing use rights.
Again, there is no apparent link to the assessment of the permitted
baseline.

[65] Finally, in para [70] the Court reviews evidence as to the
possible establishment of other permitted uses on the subject site, but only
very briefly. The focus of that paragraph is plainly on the issue of whether
certain permitted uses were or were not fanciful. In the “fanciful” category
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the Court was inclined to place timber milling and horticulture. Again, the
discussion is plainly unrelated to “permitted baseline” issues.

[66] Mr Enright also referred to paras [71], [103] and [124] — [129]
which consider the positive effects of cessation of permitted activities, but
they do so in a section of the decision headed “Effects on the
Environment”. It was perfectly proper for the Court to engage in a
discussion of positive effects in the course of the assessment it was
required to make under s 104(1). Indeed, it was bound to do so. There is
no substance in the appellant’s argument on this point.

Earthworks and vegetation

[67] The appellant next focused upon the Court’s assessment of the
proposal with respect to earthworks and the removal of vegetation. The
Court noted that the proposal entailed some 5000 m® of earthworks and
the removal of some 5000 m* — 6000 m?> of native bush. Each of the
transitional plan, plan change 55 and the proposed plan incorporated
controls in respect of excavation and vegetation removal.

[68] The Court considered each of these planning instruments in
turn. By the time of the hearing in this Court, counsel were agreed that the
provisions of s19 of the Act resulted in plan change 55 relevantly
applying to the exclusion of the other two planning instruments. That is
because the relevant provisions of plan change 55 were by then beyond
challenge. Accordingly, for the purposes of s 104(2) those provisions in
plan change 55 are deemed to be the “plan” by virtue of s 19.

[69] Mr Littlejohn accepted that it may have been unnecessary for
the Court to have considered (at paras [60] — [63]) the relevant provisions
of the transitional plan because plan change 55 prevailed, but he argued
that the plans were in materially the same terms and that the Court was not
thereby led into material error. I agree. It is doubtful whether the Court,
despite its comprehensive review of all three planning instruments, misled
itself. At para [35] of the decision it refers to the parties’ agreed position
that plan change 55 was the dominant document “. . . given that it was the
first for rural parts of the district prepared under the RMA, most of its
relevant provisions are beyond challenge and the proposed plan has
travelled only a modest distance towards becoming operative (in nearly
five years)”. The Court concluded para [35] by recording its view that “PC
55 must obviously therefore prevail”.

[70] The real thrust of Mr Enright’s claim that the Court has
nevertheless fallen into error arises from his contention that in para [65] of
its decision the Court simply misapplied the provisions of plan change 55.
Paragraph [65] reads as follows:

[65] The listed activities must also comply with various performance
standards in s 3.3 which Mr Scott summarised as including “limits to
activities that excavate or deposit topsoil, spoil, soil or other materials to no
more than 200 m>” plus the previously cited control that “limits the removal
of individual native trees up to 3 metres in height up to a maximum of
500 m>’. Accordingly in terms of the permitted baseline analysis the
environmental effects of at least some 5000 m* of earthworks should be taken
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into account, together with the effects of 5000m? — 6000 m? of native bush
removal and the future proposed buildings (eco lodges, dwellings).

[71] Before considering that paragraph, it is necessary to observe
that the Court, in para [36] (iv), correctly recorded as a discretionary
activity earthworks in excess of 200m” to create road access and building
platforms (under both the operative plan and plan change 55), and native
bush clearance over 500 m” for building platforms, infrastructure or
driveways (under each of the operative plan, plan change 55 and the
proposed district plan). At that point the Court had directed itself correctly.
[72] The appellant argues that in para [65] the Court has misapplied
the provisions of Plan Change 55 by finding that up to 5000m’ of
earthworks and 5000m” — 6000 m* of bush removal were permitted, when
the correct levels were 200m?> of earthworks and 500m? of bush clearance.
[73] I cannot agree that on any sensible interpretation of para [65]
the Court has misdirected itself as is argued. The last sentence of para [65]
simply records the self-evident proposition that in the course of
undertaking the necessary “permitted baseline” analysis, the
environmental effects of the proposal need to be taken into account. That
proposal incorporates earthworks and native bush removal and the
construction in the future of certain buildings. It is the content of the
proposal, or the detail of the proposed relevant activities, that is recorded
in the last sentence of para [65], not the relevant provisions of plan change
55.

Decay of existing use rights

[74] As a second broad ground of appeal, the appellant submitted
that the Environment Court had erred in its approach to the assessment of
the respondent’s existing use rights and asked this Court to refer the
relevant question back to the Environment Court with appropriate
directions, which would govern the final determination which the
Environment Court has yet to make.

[75] The factual background to the appellant’s submission may be
simply described. Over time the respondent, while continuing to farm its
property pursuant to acknowledged existing use rights, has reduced in
scale its grazing and consequent vegetation clearance activities. For
example, during the 1980s there were 200 — 300 cattle on the property and
at an undefined earlier time there were 200 — 300 goats. By 2004 these
numbers had reduced to one cow and 35 goats, and there had been a
significant reduction in vegetation clearance activities on the site.

[76] The importance of the reduction in the extent to which the
respondent has utilised its existing use rights in recent years, lies in certain
evidence given by the respondent in the Environment Court. Mrs Clark,
who gave evidence for the respondent, indicated that if the respondent’s
application was not ultimately granted and no other similar opportunities
emerged, then the respondent would simply:

. . . hold onto the property and will have to continue to [farm] it as we have
in the past. Ultimately, it will become necessary to increase the intensity of
farming so as to ensure the property remains financially viable, which will
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involve clawing back much of the regenerating scrub and gorse. As the
property is zoned for rural activities we would continue to stock the property
with cattle, goats and sheep and maintain existing pasture and track areas on
the property to facilitate that farming use.

[77] The Environment Court noted that in the absence of existing
use rights, the respondent would be subject to significant limitations in
respect of the scale of permitted farming activities by reason of the
restrictions imposed by plan change 55 and the proposed plan. Those
restrictions include limitations on clearance (including by grazing) of
native vegetation. Indeed, the Environment Court found that intensive
grazing would not be permitted as of right at all on the greater part of the
subject site.

[78] Paragraph [56] of the Environment Court’s decision reads as
follows:

The respondent appeared to contend that the Clark’s existing use rights are
limited to the current low levels of grazing. However, the comparison that is
called for under s 10 is with the character, intensity, and scale of activities
prior to notification of the proposed rule which would be contravened were it
not for the existing use rights. The vegetation clearance controls had their
genesis in the Transitional Plan which started life as a proposed plan in
September 1988. Mrs Clark’s evidence was that she and her husband had
farmed the property for “more than 20 years”, and in particular that “through
the 1980s we ran 200 to 300 cattle on the property . . . we also had pigs on
it from time to time”. The other factor of importance is that there does not
appear to have been a cessation of activities. There has been a lessening, but
there does not appear to be a legislative consequence for that. We find that the
farming activities can be maintained at a character, intensity and scale more
or less as described by Mrs Clark as pertaining in the 1980s.

[79] Mr Enright submits that the Environment Court fell into error
in holding in para [56] that “there does not appear to be a legislative
consequence for [the lessening of farming and grazing activities on the
property]”, and that as a matter of law farming activities can be
maintained “at a character, intensity and scale more or less as described by
Mrs Clark as pertaining in the 1980s”.

[80] In essence, the appellant submits that the character, intensity
and scale of existing use rights must be reconsidered on the occasion of
any notification of a proposed rule which imposes further controls on such
uses. In the instant case, it is submitted that the Environment Court was
wrong simply to have regard to the rule in the transitional plan of 1988. As
well, the appellant submits, the Environment Court ought to have had
regard to the rules contained respectively in plan change 55 (notified in
1995), and the proposed plan (notified in 2000). On each of those
occasions the character, intensity and scale of the respondent’s existing
uses ought to have been reassessed by the Environment Court, and if on
any such reassessment the Court found there had been a diminution or
lessening of the character, intensity and scale of those existing uses, then
the respondent would thereafter be limited to existing use rights of the



NZRMA Rodney DC v Eyres Eco-Park Ltd 21

character, intensity and scale which on each relevant occasion reflected
uses actually carried on.

[81] In other words, the Court must apply a sinking lid policy, with
the result that existing use rights may decay over time by reason of a
lessening of character, intensity and scale.

[82] The appellant submits that in consequence of the Environment
Court’s error in approach, it has impermissibly taken into account the
possibility that the respondent could simply resume farming activities of
the same character, intensity and scale as applied in 1988, if the current
application was unsuccessful. The appellant argues that to the contrary, if
unsuccessful, the respondent will be limited to activities conducted
pursuant to existing use rights at the level prevailing at the time of
notification of the proposed plan in 2000, not at 1988 levels. Existing use
rights may decay, so the appellant submits — use it or lose it. The time for
reassessment, or even for successive reassessments, will be the date of
notification of a new or amended rule.

[83] If correct, the appellant’s argument reveals a fundamental
misunderstanding by the Environment Court of the nature and extent of
existing use rights. It is therefore necessary to examine the statutory
foundation upon which such rights exist.

[84] Existing use rights are creatures of statute. Sections 9 and 10 of
the Act provide respectively (s 10 is reproduced as it stood prior to its
most recent amendment on 10 August 2005):

9. Restrictions on use of land — (1) No person may use any land in
a manner that contravenes a rule in a district plan or proposed district plan
unless the activity is —

(a) Expressly allowed by a resource consent granted by the territorial

authority responsible for the plan; or

(b) An existing use allowed by section 10 or section 10A.

(2) No person may contravene section 176 or section 178 or section 193
or section 194 (which relate to designations and heritage orders)] unless the
prior written consent of the requiring authority concerned is obtained.

(3) No person may use any land in a manner that contravenes a rule in
a regional plan or a proposed regional plan unless that activity is —

(a) Expressly allowed by a resource consent granted by the regional

council responsible for the plan; or

(b) Allowed by section “20A” (certain existing lawful uses allowed).

(4) In this section, the word “use” in relation to any land means —

(a) Any use, erection, reconstruction, placement, alteration, extension,

removal, or demolition of any structure or part of any structure in,
on, under, or over the land; or

(b) Any excavation, drilling, tunnelling, or other disturbance of the

land; or

(c) Any destruction of, damage to, or disturbance of, the habitats of

plants or animals in, on, or under the land; or

(d) Any deposit of any substance in, on, or under the land; or

(da) Any entry on to, or passing across, the surface of water in any lake

or river; or

(e) Any other use of land —

and “may use” has a corresponding meaning.
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(5) In subsection (1), “land” includes the surface of water in any lake or
river.

(6) Subsection (3) does not apply to the bed of any lake or river.

(7) This section does not apply to any use of the coastal marine area.

(8) The application of this section to overflying by aircraft shall be
limited to any noise emission controls that may be prescribed by a territorial
authority in relation to the use of airports.

10. Certain existing uses in relation to land protected — (1) Land
may be used in a manner that contravenes a rule in a district plan or proposed
district plan if —

(a) Either —

(1) The use was lawfully established before the rule became
operative or the proposed plan was notified; and

(ii)) The effects of the use are the same or similar in character,
intensity, and scale to those which existed before the rule
became operative or the proposed plan was notified:

(b) Or —

(i) The use was lawfully established by way of a designation; and

(i1) The effects of the use are the same or similar in character,
intensity, and scale to those which existed before the
designation was removed.

(2) Subject to sections 357 and 358, this section does not apply when a
use of land that contravenes a rule in a district plan or a proposed district plan
has been discontinued for a continuous period of more than 12 months after
the rule in the plan became operative or the proposed plan was notified unless

(a) An application has been made to the territorial authority within 2

years of the activity first being discontinued; and

(b) The territorial authority has granted an extension upon being

satisfied that —

(i) The effect of the extension will not be contrary to the objectives
and policies of the district plan; and

(ii) The applicant has obtained approval from every person who
may be adversely affected by the granting of the extension,
unless in the authority’s opinion it is unreasonable in all the
circumstances to require the obtaining of every such approval.

(3) This section does not apply if reconstruction or alteration of, or
extension to, any building to which this section applies increases the degree
to which the building fails to comply with any rule in a district plan or
proposed district plan.

(4) For the avoidance of doubt, this section does not apply to any use of
land that is —

(a) Controlled under section 30(1)(c) (regional control of certain land

uses); or

(b) Restricted under section 12 (coastal marine area); or

(c) Restricted under section 13 (certain river and lake bed controls).

(5) Nothing in this section limits section 20A (certain existing lawful
activities allowed).

(6) In this section, “use of land” has the same meaning as in
section 9(4)(a) to (e) (except (da)) and land may be used has a corresponding
meaning.
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[85] As will be observed s9 prohibits any person from using any
land in a manner which contravenes a rule in a district plan or proposed
district plan, unless the activity is expressly allowed by a resource or is
“. .. an existing use allowed by section 10 or section 10A”. The effect of
s 10 is to permit existing uses of land to continue in the circumstances
prescribed in the section, notwithstanding that the use would otherwise
contravene a rule in the district plan or proposed district plan.

[86] The policy underlying s 10 is plain enough. It would simply be
unfair to require an existing use of land to come to an end or be subject to
control where activities have been undertaken and money invested in the
legitimate belief that there were no relevant controls at the time. So uses
lawfully undertaken before restrictions are notified are, in certain
circumstances, not caught by a newly notified rule. But the exemption is
not absolute. It will apply only where the effects of the use carried on
subsequent to notification of the relevant rule “. . . are the same or similar
in character, intensity, and scale to those which existed before the rule
became operative or the proposed plan was notified”: s 10(1)(a)(ii).

[87] The appellant’s submission is that the words ‘“same” or
“similar” are sufficiently broad to catch both a diminution in intensity and
scale, as well as an expansion. Accordingly, a reduction in intensity and
scale may lead to permanent partial loss of existing use rights.

[88] Mr Enright provided two hypothetical examples. One assumed
that farming activities which involved both vegetation clearance and
grazing were later diminished by a cessation of vegetation clearance
activities. He said that s 10 would thereafter assist in protecting only the
grazing uses. A further hypothetical example involved the subdivision of
land on which a particular use supported by existing use rights took place.
He submitted that the existing use right would be lost in respect of the
land subdivided off.

[89] Mr Enright may well be right in respect of the examples cited,
but it seems to me that the provisions of s 10(2) would apply to those
examples. They do not assist in the analysis necessary to determine the
issue posed on this appeal.

[90] The appellant’s argument on this issue is not immediately
attractive. In a different case it might result in a significant loss of existing
use rights where there had been a temporary reduction only, or indeed a
complete but temporary cessation of the relevant activity, without any
intention of permanent abandonment, simply because a new and more
restrictive rule was notified during the period of reduction or cessation. In
the present case, for example, notification of such a rule would require, on
the appellant’s argument, a reassessment of the character, intensity and
scale of the respondent’s farming activities on the day before notification
of the rule. If for a limited period the respondent had ceased to carry any
stock on its property, and had temporarily ceased its vegetation clearance
activities, then on the appellant’s argument, the respondent’s existing use
rights would be lost altogether, simply because the temporary cessation of
farming activities happened to coincide with notification of the rule
change.
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[91] The appellant’s argument appears to sit somewhat
uncomfortably with s 10(2) which provides that existing use rights will be
lost if the use has been discontinued for a continuous period of more than
12 months. If the appellant’s argument is right, then the moratorium which
s 10(2) provides, will be overridden by s 10(1) whenever a new rule is
notified. Purely as a matter of legislative drafting, that outcome appears
not to have been the intention of the legislature.

[92] The recognition of existing use rights under s 10 is intended to
protect against the unfairness that would otherwise arise, if a lawfully
established use were to be detrimentally affected by a plan change. The
requirement under s 10(1)(a)(ii) that the effects of the use must be the
same or similar in character, intensity, and scale to those which existed
before the rule became operative, is clearly intended to restrict the
negative impact of contravening activities on the environment by
prohibiting an increase in the scale or intensity of activities undertaken on
the site pursuant to existing use rights: see Papatoetoe City v Wedding
(1983) 9 NZTPA 430.

[93] But the loss of existing use rights in the manner for which the
appellant contends would result in the random deprivation of established
rights. Clear legislative intention would be needed to justify that outcome.
I do not glean that intention from ss9 and 10. Indeed, the pattern of the
legislation is to the contrary.

[94] I am fortified in that conclusion by the judgment of Randerson J
in the Springs Promotion case. In the course of that judgment His Honour
conducts a useful analysis of the nature of existing use rights. In that case
Randerson J heard an appeal from an interim enforcement order made in
the Environment Court. The second of the three questions of law which
the Court was asked to resolve raised a similar issue to that under
consideration here. It was framed as follows:

Can existing use rights be relinquished other than by discontinuance in terms
of s 10(2) of the Act?

[95] The facts of that case were quite different from the present
proceeding. Springs Promotion involved allegations by residents living
near Western Springs that the promoters of speedway activities at Western
Springs were conducting meetings involving noise levels above those
lawfully permitted. The promoters claimed that the noise levels attained
were lawful by reason of existing use rights, to which they were entitled.
Among the responses to that was the argument that such existing use
rights (if established) had been relinquished or waived by the promoters
and their predecessors and it was no longer possible in law for the existing
use rights to be relied upon.

[96] The issues in that case were similar to those arising here, in the
sense that in both cases there was a claim that existing use rights have
been lost in whole or in part. As was pointed out by Randerson J, an
entitlement to rely upon existing use rights arises under s 10, only where
two essential conditions are established. They are:

(a) That the relevant land use must have been lawfully established
before the relevant law became operative or the proposed plan
was notified;
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(b) The effects of the use must be the same or similar in character,
intensity and scale to those which existed before the law became
operative or the proposed plan was notified.

[97] As Randerson J holds at para [42], s 10 reflects a statutory
policy that the effects of existing uses may not be expanded beyond a level
which is the same or similar in character, intensity and scale to those
existing before the relevant date.

[98] In my view the relevant date will be the date of notification of
the first plan containing a rule with which the existing use would be in
contravention. In Russell v Manukau City Council [1996] NZRMA 35 at
p 41, Elias J (as she then was) said:

The Planning Tribunal took as its starting point the scale and character of the
use established in 1972 and protected by s 38A and the existing use
provisions of the 1953 and 1977 Acts. That approach seems to me to be
entirely correct. The starting point must be the scale, character and intensity
of the use at the time it was first lawfully established. After that some
reasonable evolution is permitted by the legislation. But the standard against
which the relativity permitted by the use of the words “similar”, “character”,
“scale” and “intensity” is to be assessed, is the use established before the
changes of controls made it non-conforming. In the scheme of the legislation,
that standard will be replaced according to the activity being undertaken
lawfully immediately before review of the district scheme (under the old
legislation) or publication of a proposed plan (under the new Act). Some

development of the use may occur in this manner.

[99] Elias J was dealing with a case in which there had been an
increase in the scale and intensity of the relevant use, and so she was not
directly concerned with a diminution of scale and intensity such as has
occurred here. Nevertheless, she is in my view right to hold that:

... the standard against which the relativity permitted by the use of the words

“similar”, “character”, “scale” and ‘intensity’ is to be assessed, is the use
established before the changes of controls made it non-conforming.

[100] Nothing in the passage from the judgment reproduced above
supports the appellant’s argument. The circumstances in which existing
use rights may be lost as the result of a diminution in character, intensity
or scale was not a matter which the Judge was required to address in that
case.

[101] I am in agreement with Randerson J at para [63] of the Springs
Promotion case when he holds that it is clear that ss9, 10, 10A and 20 of
the Act were intended to constitute a code to address the issue of existing
use rights. Parliament intended ss9 and 10 in particular to comprise a
comprehensive code dealing with the circumstances in which existing use
rights may be established, and those in which such rights may be lost.
[102] Existing use rights may be lost where either:

(a) The use has been discontinued for the period prescribed by
s 10(2), or
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(b) Changes in the character, intensity and scale of the effects of the
use take the case outside the parameters prescribed by

s 10(1)(a)(i).

[103] For the reasons discussed above I do not believe there is any
warrant for construing that subsection as applicable to a case such as this
where the effects of the use are reduced rather than increased. To uphold
the appellant’s argument would be to ignore the plain policy of the
legislature in making statutory provision for existing use rights. It would
be contrary to the scheme of s10 and give rise to random outcomes
governed largely by chance.

[104] In the result I conclude that the approach of the Environment
Court in para [56] of its interim decision was correct, when it held that the
reduction in intensity and scale of farming activities on the subject site
carried no legislative consequence.

[105] That is not to say, however, that a reduction (as distinct from
the complete cessation) in the character, intensity and/or scale of the
respondent’s farming activities can never as a matter of law result in the
loss of existing use rights. If the change is such as to bring the use at any
given time within the range of permitted uses, then ipso facto, the
respondent will at that time simply be carrying on a permitted use rather
than utilising its existing use rights. If that situation continues throughout
the period prescribed by s 10(2) then the existing use rights would be lost.

Summary

[106] Section 104(2) modifies the so-called common law test by
providing for a discretion where none formerly existed, and by limiting
the permitted baseline to the effects of activities permitted under the plan.
An assessment of the permitted baseline will not of itself include the effect
of activities conducted pursuant to existing use rights, rather the effects of
such activities are taken into account as part of the assessment of the
receiving environment which it is necessary to conduct in terms of
s 104(1)(a).

[107] The Environment Court, having concluded that s 104(2)
applied to the application for land use consent, failed thereafter to
consider that subsection in its analysis of the permitted baseline. Rather, it
appears to have had regard to the common law test as articulated in, for
example, Arrigato in concluding that it was appropriate to include
activities carried on pursuant to existing use rights in its assessment of the
permitted baseline. In that respect there was a material error which would
ordinarily justify an order remitting the appeal back to the Environment
Court for reconsideration. However, such an order appears unnecessary in
this particular case because the appeal before the Environment Court
remains extant and is to be resumed when further procedural steps have
been taken and further information obtained. Leave is however reserved to
either party to file memoranda dealing with the precise form of relief if
formal orders are believed to be appropriate.

[108] The appeal has not established material error on the part of the
Environment Court in respect of the following issues:
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(a)
(b)
()
(d)

(e

Costs
[109]

The manner in which the Court discussed the three district
planning instruments;

The Court’s analysis of the positive effects of the cessation of
activities that may be conducted as of right;

The absence of analysis of the range of permitted activities that
could take place on neighbouring sites;

The Court’s consideration of the provisions of plan change 55
relating to the scale of earthworks and bush removal allowed for
as a permitted activity; and

The Court’s analysis of existing use rights under s 10 of the Act,
and in particular in its finding that there is no “legislative
consequence” where there is a significant reduction in the
intensity and scale of an existing use over a period during which
there were two relevant changes to rules contained in the
appellant’s planning instruments.

The appellant has succeeded on some grounds but not on

others. Costs are reserved. Counsel may file memoranda if they cannot

agree.
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Shirley Primary School v Telecom Mobile
Communications Ltd

Environment Court Christchurch C 136/98

14 December 1998
Environment Judge Jackson (presiding), Mrs R Grigg and Ms N Burley

Resource consent — Application for consent to establish, operate and

maintain cellular radio base station — Site for proposed cellsite
immediately adjacent to primary school — Whether cellsite would cause
adverse health effects — Application of precautionary prznaple to

consideration whether to grant consent

Evidence — Applica_tion for resource consent for mobile phone
transmitter — Burden of proof — Standard of proof — Formal standard of
proof rejected in favour of persuasive burden on applicant — Assessment
of reliability of scientific evidence — Factors to be considered

Evidence — Relevance — " Whether subjective psychologtcal fears of
members of the community regarding technology used in transmission of
radio frequency radiation could be considered — Fears not reasonably

based on real risk

Expert evidence — Reliability — Admissibility — Assessment of expert
witnesses’ evidence — Survey evidence — Reliability more important to

weight than admissibility

The applicant (“Telecom™) applied to the Christchurch City Council
(*“the Council’’) for a resource consent to establish, operate and maintain
a cellular radio base station (““cellsite’”) on a site immediately adjacent to
Shirley Primary School (“the school”). The school objected -to the
“application by Telecom. Following a hearing, the Council granted the
consent subject to conditions, including a condition limiting the total
power flux density of radio frequency radiation (““RFR”) emitted from the
cellsite. The school appealed against the Council’s decision requesting
that consent be refused. The hearing of the appeal was adjourned to allow
the parties to investigate alternative sites and carry on further discussions.
With the leave of the Court, Telecom then lodged a cross-appeal against
the condition relating to power flux emissions from the cellsite. The most
important issues in the case related to the alleged adverse health effects of
operating the cellsite. The four main adverse effects alleged were: the risk



NZRMA Shirley Primary School v Telecom Mobile 67

of adverse health effects from the RFR emitted from the cellsite; the
school’s perception of the risks and related psychological adverse effects
on the pupils and teachers; adverse visual effects (view of mast and
antennae); and reduced financial viability of the school if pupils were
withdrawn as a consequence of a resource consent being confirmed.

Held (allowing cross-appeal): ,

(1) A fundamental aspect of the case was how far Telecom had to go
to prove RFR from cellsites was safe. A no risk approach was (logically)
impossible. In addition, the Resource Management Act was not a2 “no
risk’” statute and therefore it was not the role of the Court to ensure that
the cellsite could operate with absolute safety. It did not follow that
because the Court could not be sure that there was no risk from RFR from
the cellsites, therefore there was a risk and children should not be exposed
to it. The risk may have been so very small that it was acceptable,
compared with other risks parents exposed their children to daily, and that
is what the Court was required to assess. It had to be borne in mind that
no party alleging an effect relevant to the Act had to prove causation on
the balance of probabilities as in a civil trial.

(2) The purpose and scheme of the Act had implications for the
burden and standard of proof and for the assessment of evidence
generally. The purpose of the Act — sustainable management — and
Part II generally entailed that the Act was forward-looking. It was
preventive, precautionary and proactive. The purpose of the Act meant
that in every appeal about the grant of a resource consent there was only
one ultimate question to be answered, that was: will the purpose of the Act
be fulfilled? It was important to recognise that when deciding whether
natural and physical resources would be sustainably managed,
decision-makers under the Act were usually making decisions about future
events. Whether a risk existed was a matter of judgement. The distinction
between evaluation and fact finding was of crucial importance under the
Act. Almost every case under the Act was concerned about the evaluation
of many risks and thus issues as to the standard of proof were even more
misconceived in that context. There was no one standard of proof under
the Act. The Court had simply to evaluate all of the matters to be taken
into account-under s 104 on the evidence before it in a rational way, based
on the evidence and its experience. The ultimate issue under s 105(1) was
a question of evaluation to which the concept of a standard of proof did
not apply. .

(3) The effect of s 3, especially s 3(f), was that the Court was required
to evaluate beyond the balance of probabilities (ie, 50-50) where the risk
* (even if low) was of high potential impact. Thus how the Court should
assess the probability of an event with high impact was affected not only
by the objective risk of the impact occurring but also by a necessarily less
objective assessment of the nature of the impact (eg, is human health or
life at risk?) in the context of all the relevant factors. To fall within s 3(f)
as a potential effect of low probability and high potential impact an effect
had to be more than simply an hypothesis: there had to be some evidence

supporting the hypothesis.
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(4) In a basic way there was always a persuasive burden resting on an
applicant for a resource consent because it was a fundamental requirement
of any judicial system that the person who desired the Court to take action
had to prove his or her case. There was also a swinging evidential burden
in that as the evidence of varying weight developed, the eventual burden
of proof would, in accordance with ordinary principles of evidence,
remain with or shift to the person who would fail without further
evidence. But there were statutory reasons why there was also a legal
burden on an applicant for a resource consent. Since the ultimate issue in
each case was always whether granting the resource consent would meet
the single purpose of sustainable management, even if the Court heard no
evidence from anyone other than the applicant it would still be entitled to
decline consent. The weight of the burden depended on what aspects of
Part II of the Act applied. '

(5) Providing a survey produced to the Environment Court was
undertaken objectively, usually by a professional agency, and was
scientifically based, it would ordinarily be considered a reliable and
admissible basis upon which expert evidence could be called.

(6) There was no rigorous reliability threshold under the Resource
Management Act. There were only very low thresholds such as the
requirement for experts to qualify themselves as such; for evidence to be
relevant; and not to be so witless or lengthy as to be vexatious. While the
Court retained a discretion to receive (or refuse) anything in evidence that
it considered appropriate (or inappropriate) any refusal was only exercised
judicially and with extreme caution. If the evidence was relevant then it
was usually heard even if unreliable, provided it related to something
higher than a ‘“‘low impact” effect. The issue as to reliability was, under
the Act, much more likely to go to the weight to be given to the evidence
than to admissibility. In assessing expert evidence the Court had to take
into account the following factors: the strength of the qualifications and
the duration and quality of the experience of each witness; the reasons for
each witness’ opinions (and their consistency, coherence and
presentation); the objectivity and independence of each witness and the
comprehensiveness of their evidence; there was an identification and
general acceptance of the science and methodology involved; and,
especially for “hard” science, the research or papers referred to by the
witnesses in reaching their opinions, with respect to whether the
techniques used were reliable, the error rates known and published, the
research or papers had been published and subject to peer review, and the
research was repeatable (and had been replicated). Not all of those aspects
needed to be met — they were criteria for measuring the weight to be
given to specific evidence when making findings.

(7) The risk of children or teachers at the school incurring leukaemia
or other cancer from RFR emitted from the cellsite was extremely low.
There was very tenuous epidemiological evidence of some possible
adverse health effects (effects on learning and sleep). On the Court’s
reasonable subjective assessment of the evidence presented those effects
were of very low probability, but the effects may have been of relatively
high potential impact. Therefore, there were adverse effects within the

meaning of s 3(f) but only in a very weak sense.
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(8)Ifa Council or the Court found that there was an unacceptable risk
of adverse physical health effects then it would be likely to refuse consent
anyway. If the risk was acceptable then the fears of certain members of the
community or even of sufficient people to be regarded as a “community”
would have been unlikely to persuade the Council or at least the Court that
consent should have been refused, because ‘the individual’s or the
community’s stance would have been unreasonable (but not irrational).
Thus, whether fear was an effect which should have been given any
weight depended on the assessment of the risk. Here the risk was
extremely low. Therefore the psychological effects were unreasonable.

© (9) In relation to the alleged effects, minimal weight was attached to
the survey evidence as to social and financial effects. As to visual effects,
the tower would not be an undue imposition on the view from the school
grounds. There was no visual conflict with surrounding development.
Finally, there would be some beneficial effects from the presence of the
cellsite (eg, improved mobile phone coverage on the Telecom network).
The cellsite was consistent with the relevant planning instruments.

(10) The Resource Management Act was precautionary and thus
justified a precautionary approach. Such an approach was inherent in the
Act — in particular in s 3(f). The precautionary principle was a subset of
the precautionary approach and derived from the Rio Declaration.
Reference to principles or policies outside the Act which could already be
found inside it were simply confusing. Application of the precautionary
principle to the decision under s 105(1) would lead to double-counting of
the need for caution.

(11) Balancing all relevant factors, and placing a very heavy
weighting under s 5(2) of the Act on the need to protect the school
community from harmful health effects, the risks to the school community
were very low and were acceptable, and accordingly the proposed cellsite
would be allowed as achieving the purpose of the Act.

(12) As to the appropriateness of the condition as to power flux
emissions from the cellsite, there was no reasonable defect in the relevant
New Zealand standard, except perhaps that it was 100 low at cellsite
frequencies. The Council had previously adopted a policy of not imposing
this type of limitation, and there was sense in consistency across consents.
Imposing a limit undermined the credibility of the applicable standards.
Imposing the lower limit suggested that exposures at higher levels did
cause adverse health effects. Any such limit was arbitrary, and therefore
served no purpose. Finally, this case might have some precedent value, sO
the standards should not be undermined for no good reason. Weighing

.

those factors, the condition was inappropriate and was deleted.
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DECISION
Chapter 1: Introduction

1

(1) On 17 October 1995, Telecom Mobile Communications Ltd
(since amalgamated into Telecom New Zealand Ltd and in this
decision called (“Telecom”) applied to the Christchurch City
Council (“the Council”) for a resource consent under the
Resource Management Act 1991 (“the Act” or “the RMA”) to
establish, operate and maintain a cellular radio base station (“‘the
cellsite”) on land at 9 Shirley Road, Christchurch to the rear of
Shirley Masonic Lodge. The legal description of the land (“the
site”’) is Part Lot 14 DP 1069.1

(2) The site is located near the intersection of Shirley and Hills Roads
north of central Christchurch. It is half surrounded by commercial
or light industrial premises consistent with the Commercial
Service zone in the Council’s transitional district plan. The
northern and eastern boundaries of the site are shared with the
Shirley Primary School (‘“‘the school”’). The cellsite itself is some
14 metres from the school grounds at the closest point. The
nearest classroom is about 45 [metres] to the east of the cellsite.
The school currently teaches about 270 children aged between 5
and 10 years.

(3) Submissions against the proposal were lodged by, amongst other
parties, the Shirley Primary School Trustees (called “SPS”).
Following a hearing in March 1996, the Council granted a
resource consent to Telecom on 12 April 1996, subject to
conditions.

(4) SPS appealed against that decision requesting that consent be
refused. In November 1996 the parties jointly asked the Court to
defer the hearing of the appeal for six months to allow time to
investigate alternative sites and to carry on further discussions.
On 12 June 1997 and with the consent of the Court, Telecom
lodged its own appeal against condition 4 of the resource consent

_ imposing a limit on the power flux density emitted by the cellsite.

CT 503/127 Canterbury Land Registry.
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The reasons for Telecom seeking to establish the cellsite on the

site are:
¢ to improve the distance coverage for handheld phones in the
Shirley/Richmond area;
e to add capacity to a broader Christchurch network to cope with
increasing customer demand; and
e to reduce interference from the network.
The most visible feature of Telecom’s proposal is a 20 metre mast
with six antennae at the mast head. There are three sets of two
antennae pointing at orientations of 90°, 210° and 330° to the
north. The mast height of 20 metres is required to enable the
antennae to ‘“‘see” over objects in the immediate vicinity and to
provide the required coverage. Each of the antennae will transmit
low level radio frequency (“RF”) waves between frequencies of
870 megahertz (“MHz”) and 890 MHz with a wavelength of
around 34 centimetres. The mast was (prior to this hearing)
redesigned to make it thinner and therefore less visible.
It needs to be borne in mind that RF radiation is just one form of
the electro-magnetic radiation (“EMR”) which pervades the
universe. For example, the earth is bombarded with EMR in the
form of gamma rays from the sun (with much less from other
stars) all the time. There are other sources of EMR such as x-ray
tubes, lights, lasers, radar, microwave ovens, cellphones and
transmitters, radio and television tubes and power supplies.
A diagram showing the EMR spectrum as we understand it, is

shown as Figure 1.2
The terms used in this decision are, in alphabetical order:

EMF = Electric, magnetic and electro-magnetic fields
GHz = Gigaherz

Hertz = Measurement of EMR in cycles per second
(H2)

MHz = Megahertz (1 MHz = 106 Hz)

mW = Milliwatt (1 mW = 10 pw) i
RFR = Radio Frequency Radiation part of the EMR

spectrum, below non-ionising frequencies
Microwatts per square centimetre. Loosely, the
unit for measuring exposure to RFR, or
strictly what is defined as ‘“‘the power flux
density”

uW/cm?

it

It was common ground that the application for the cellsite was for
a non-complying activity under the transitional district plan.
Although we did hear evidence and argument about whether the
proposal was contrary to the relevant district plans, the most
important issues in the case related to the alleged adverse effects
of operating the cellsite. The four main adverse effects alleged

-were!

2 Page 73 of this decision.
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e the risk of adverse health effects from the RFR emitted from
the cellsite;

e the SPS’ perception of the risks and related psychological
adverse effects on the pupils and teachers; ‘

e adverse visual effects (views of mast and antennae); and

e reduced financial viability of the school if pupils are withdrawn
as a consequence of a resource consent being confirmed.

(10) The evidence ranged from individual statements of fear to
«hard” science. The expert evidence itself ranged from the
opinions of resource managers and landscape architects to the
social science of psychology, to clinical science from physicians
and epidemiologists and finally to bio-mechanistic studies.

(11) We should explain that the hard end of scientific research into
the issue of RFR occurs at two general levels, although each one
in itself can then be subdivided further. The first general level is
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epidemiological studies’. The second level is a study of
biological mechanisms. The levels are generally hierarchical
(biological mechanisms above epidemiology) in that they are
perceived as having increasing power in terms of establishing
cause and effect.

(12) Epidemiology consists at its lowest level of case studies,
descriptive studies and professional experience. At a slightly
higher level it consists of comparative studies including
ecological studies. Higher again are cohort or case control
studies and finally at the highest are randomised trials
(experimental  studies). The prime difficulty  with
epidemiological studies is that while one such study can show
an association between facts, for example between RFR and
cancer, it cannot show why or how two facts are causally linked.
Epidemiological studies then give way in the perceived
hierarchy to the second general level which is of biological or
mechanistic studies. These in turn divide into, at a lower level
in-vitre studies* and, at the highest level in-vivo studies.?

(13) Complicating the scientific position is that initial
experimentation on biological mechanisms is usually on other
animal cells (ie not human) — at first in vitro and later in vivo.
This raises other questions: for example, can one extrapolate
from a study of Chinese Hamster ovary (CHO) cells to human
cells? Or from Chinese Hamsters to humans?

(14) The above paragraphs summarise the issues as most of the
evidence and the submissions of counsel identified them. But it
does not state the main issue for the school and its concerned
parents — which was how could they be sure there was no risk
to their children from the cellsite. We will return to that issue
later.

(15) Our decision is set out in the following way. First we summarise
the cases for the three parties in Chapters 2-4, noting that the
only issueS as between Telecom and the Council is whether the
resource consent (if granted) should be subject to the Council’s
condition. Then because this case raises difficult evidential
issues — for example, as to who (if anyone) has the onus of
proving that there is no, or little, risk from exposure to RFR at
athermal levels — we deal with those issues in Chapter 5. The
RMA lists? the matters that need to be taken into account in
deciding whether a resource consent should be granted. The
relevant parts of the list are identified in Chapters 6-9. We turn
to the exercise of our discretion® as to whether a resource
consent should be granted in Chapter 10, and we deal with

the study of diseases in human populations.

Literally “in glass” meaning test-tube or petri dish studies.
Literally “in life” meaning studies of live animals.

The sole subject of Telecom’s appeal RMA 429/97.

In s 104(1).

Under s 105(1).
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Telecom’s appeal against condition 4 in Chapter 11. Finally
Chapter 12 sets out our final orders determining the appeals.

Chapter 2: The Case for Telecom

(16) Counsel for Telecom said that two broad issues fall for
consideration, these being:
(1) whether the Council’s decision to grant consent should be

confirmed;

(2) what conditions should be included in the consent (if granted)
and, in particular, what conditions should govern RF emitted
from the facility. (This is dealt with in Chapter 11:
“Telecom’s Appeal against Condition 47).

Adverse effects

(17) Mr Gould, counsel for Telecom, covered each of the adverse
effects alleged by the school in turn. Counsel pointed out that in
a number of cases dating back to 1991 the Tribunal has ruled
that there are no health effects, actual or potential posed by
RF emissions from a cellsite. 9 Counsel claimed that nothing has
changed since Mclntyre and there is no evidence, consistent
with accepted scientific opinion, of actual or potential health
effects from RF emissions at the levels that will be experienced
from the proposed cellsite. The second part of that submission
goes to the heart of the case and we return to it later. But the first
part of the submission is wrong: there have been two important
changes since MclIntyre. The first is that three more years have
passed and more relevant scientific papers have been published.
The second point relates to one of those papers: that by Dr M H
Repacholi published in 1997.1° Dr Repacholi was one of the key
witnesses for BellSouth in Mcintyre. The Tribunal (as it was)
stated:

The opinion that harmful effects of radio frequency radiation have
been established only where accompanied by heat was expressed

by Dr M H Repacholi . . ."!

and

[Dr Repacholi] gave the opinion that multiple exposures to
sub-threshold levels of radio frequency [radiation] have not been
found to have any adverse health impact; that exposure to radio
frequency fields has not been established to cause cancer; that
there is no scientific evidence to suggest that at the level which

9  See Waitakere City Council v Broadcast Communications Ltd (Planning Tribunal,
A 116/91, 8 November 1991); World Services New Zealand Lid v Wellington City
Council (Planning Tribunal, W 90/93, 21 October 1993), 1B ELRNZ 32; Mclntyre v
Christchurch City Council [1996] NZRMA 289 Telecom v Christchurch City Council
(Planning Tribunal, W 165/96, 15 November 1996).

10 M H Repacholi et al Lymphomas in Eu-Pim 1 Transgenic Mice Exposed to Pulsed
900 MHz Electromagnetic Fields, Radiation Research 147, p 631-640 (“‘Repacholi
19977).

11 Mclntyre, p 308.
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would be emitted from the proposed facility there would be any
influence on cancer initiation, promotion, or progression . . .12

Clearly the Tribunal relied on Dr Repacholi’s evidence in its
finding:
On the totality of the evidence, our finding is that there would not

be an actual or potential effect . . . on the environment . . . from the
[RFR] that would be emitted by the proposed transmitter.'3

But Repacholi (1997) states:

I believe this is the first animal study showing a true non-thermal
effect.

We can understand why the school might be concerned about the
effects of RFR from cellphones after hearing of Dr Repacholi’s

change of mind.

As for the claimed psychological effects it was submitted that to
the extent that evidence does show genuinely-held anxieties, this
will need to be balanced against the facts that the school
administration declined Dr Black’s offer to speak to the Shirley
school children following the council hearing and his offer to
provide the school administration with scientific data on the
issue. The school also refused access to enable actual
RF measurements from a temporary cellsite to be taken at the
school by an independent expert during the school holidays.

A further issue in respect of these anxieties was whether and to
what extent the Court should take them into account. Mr Gould
submitted that the key issue for determination of those anxieties
is whether they are founded on plausible scientific evidence that
the transmission of RF signals from the proposed cell site would
pose a health risk. Counsel contended that there is no plausible
scientific evidence of actual health risks and that the anxieties
have been fed by misinformation and misconceptions. He
suggested that this is not a basis for allowing the school’s
appeal; instead public confidence should be fostered and
misconceptions addressed. Counsel was of the view that the
RFR conditions included in the consent have an important
function in this regard. He also submitted that in terms of the
Act it is not appropriate to regard a perception or anxiety that an
activity will pose a health risk as an adverse effect when there is
no plausible scientific evidence that the supposed health risk is
real.

As for the visual amenity issues Mr Gould contended that
subjective value judgments about cellsites as an activity have no
place in the assessment of visual amenity or amenity value
aspects of the proposal. He also said that if claims of adverse
psychological effects are rejected then these claims should not
be allowed in the back door dressed up as visual amenity

12 Mclintyre, p 309.
13 Mclintyre, p 315.
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issues. !4 It was submitted that the visual effects of the proposal
are minor and no landscape mitigation planting is required.

Plan and proposed plan issues

(21) In respect of the transitional plan, counsel submitted that while
the plan is silent on radio communication facilities making the
proposal technically non-complying, the proposal satisfies all
performance standards relevant in the zone, is compatible with
commercial and industrial activities expressly contemplated in
the zone and does not offend against any objectives and policies.
He said that silence on this activity in the plan is understandable
given the recent development of cellphones and the cellular
network.

(22) In the case of the proposed plan the activity is discretionary and
satisfies all relevant performance standards, and complies with
the relevant objectives and policies. It was submitted that the
proposed plan accords no special sensitivity to the siting of
cellsites near schools.

The search for a site

(23) Telecom employees Messrs M J Moran and C E Jennings
described the need for a cellsite in Shirley and its operation if
installed. They also described a search for alternative sites in the
area. In particular, after the appeal was lodged, Telecom, with
the consent of the school, obtained an adjournment of the
Environment Court hearing while a search for alternative sites
could take place. In all over 27 sites were investigated by
Telecom. Its basic principle was to avoid sites that were
surrounded by residences because of the resistance of occupiers
to having a cellphone tower near them. ‘

(24) In cross-examination by Mr Heamn, Mr Moran conceded that it
would be possible (but more expensive) to service the area by a
number of less powerful “micro units” and thus have no need to
establish the cellsite next door to the school.

RFR from cellsites

(25) Mt M D Gledhill a scientist at the National Radiation
Laboratory of the Ministry of Health gave evidence as to the
technical characteristics of the proposed cellsite. He gave the
Court:

e An estimate of exposure levels in areas to which the public
might have access, including areas within the school grounds.
e An assessment of whether exposures to RFR around the site
would comply with the joint Australian/New Zealand Standard
2772.1 (Int.):1998 Radio Frequency Fields, Part 1; maximum
exposure levels — 3 kHz to 300 GHz (called “the ANZ

14 Telecom Ltd v Christchurch City Council (Planning Tribunal, W 165/96,
15 November 1996).
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Standard”). Under the ANZ Standard there is a
non-occupational!S exposure limit of 200uW/cm?>.

(26) He described how transmissions from the antennae are
moderately directional. Each transmitting antenna emits a
fan-shaped beam with the plane of the fan oriented at an angle
of 2° below the horizontal extending about 60° on either side of

the main transmission axis.

(27) Mr Gledhill stated that when the cellsite is operating at full
power each transmitting antenna will operate at a maximum of
80 watts on its sector. By comparison radio telephone sets in
trucks and taxis operate at a power of around 25 watts. TV and
radio transmitters operate at continuous powers considerably
higher than that. On the Sugarloaf radio mast in Christchurch the
total transmitter power is 64,000 watts.

(28) Exposures to RFR at any point around the transmitter are
quantified as the “powerflux density”. Mr Gledhill showed that
very close to the mast RFR exposures are quite low. As you
walk away from the mast along the direction of one of the beam
axes, for example eastwards towards the school buildings
exposure would increase to a maximum of about 1.4 pW/cm?
(that is 0.7 per cent of the non-occupational limit in the ANZ
Standard) at a distance of 23 metres from the mast. Moving
further away exposure decreases and then starts to increase
again about 40 metres from the mast (at the closest school
buildings as it happens) rising to another peak of 1.1 uW/cm? at
a distance of 80 metres from the mast. At greater distances than
that the exposure steadily decreases in inverse proportion to the
square of the distance from the mast.

(29) Mr Gledhill also pointed out that there can be an effect of signal

" reflections so that if the reflector was perfect, such as a large flat
metal sheet, the maximum power flux density can be four times
that predicted. He then qualified that by stating:

The importance of reflections in affecting exposures to radio
frequency radiation should not be overstated. Although levels may
fluctuate markedly over relatively short distances, levels averaged
over, say, a square area 30 centimetres by 30 centimetres would
generally average .out to be close to the level estimated from
calculations. One difference between [the old standard . . . ] and
AS/NZ5 2772.1 (Int.): 1998 is that the latter expressly permits
such averaging . . . in order to determine a power flux density
which is more closely related to possible health effects than a

simple point measurement . . .

(30) Mr Gledhill stated in his rebuttal evidence that at worst
reflections in the vicinity of the adjacent Department of Social
Welfare building might cause the power flux density in “isolated
fist size spots” to reach 33uW/cm?. However that did not affect

15 As opposed to “occupational”. The meanings seem to be self-evident, but for a
more detailed explanation of the term “non-occupational” see Mclntyre v

Christchurch City Council, p 293.
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his conclusion that if averaged in the way required by the ANZ
Standard, maximum exposures in accessible areas around the
site (for example the school grounds) would still only reach
about 1.4uW/cm? (0.7 per cent of the non-occupational exposure
limit in the ANZ Standard). '

Overview of health effects

(31) Next for Telecom we heard from Dr D R Black who is a
specialist physician in occupational and environmental
medicine. Within his general field of expertise he has a specific
interest in the biological effects of EMR, in particular
non-ionising radiation. He is an independent consultant and is a
Director of the New Zealand Institute of Occupational and
Environmental Medicine, as well as a Senior Lecturer in
Occupational Medicine in the Department of Medicine at
Auckland University. -

(32) Dr Black stated that most RF standards, including those used in

" Australasia are based on those recommended by what is now
called the International Commission for Non-ionising Radiation
Protection (“ICNIRP”).'¢ ICNIRP has recently published a new
standard for the whole spectrum of non-ionising electromagnetic
fields below 300 GHz. That standard was‘published""‘during the
course of the hearing and Dr Black produced a copy for us.

(33) The ICNIRP standard is based on a specific absorption rate
(“SAR”)!8 of 0.08 watts per kilogram at VHF and above.
However, it also allows for higher power flux densities at 900
MHz!® which makes the current ANZ Standard conservative by
comparison. The ICNIRP standard has changed because it is
now understood that human absorption of RFR falls off above
400 MHz which means that higher power flux density would be
required to produce an equivalent SAR. ,

(34) Dr Black stated that both the ICNIRP and ANZ Standards use
the demonstrable and repeatable thermal effects of RFR to
determine a definable threshold, which is a rise in cool
temperature of 1° centigrade in a live animal. The ANZ Standard
is defined at a 1/50th of this threshold. That basic restriction
provides for a factor much greater than is required to eliminate
the possibility of any thermal effects. Further, because the ANZ
Standard does not allow for the established fall and absorption
of power at higher frequencies the ANZ Standard becomes
almost 2V times lower than the internationally accepted and
already conservative ICNIRP standard at cellphone frequencies.

16 This is the body that has replaced the International Radiation Protection
Association (“IRPA™) referred to in Mclntyre. ‘
17 Health Physics 88, vol 74, no 4, p 494 - called “the ICNIRP Guidelines”.

18 The rate at which energy is absorbed in body tissues. It is a dosimetric measure
that has been widely adopted for use at frequencies where absorption produces the
most significant biological effects. It is measured in watts per kilogram.

19 It will be recalled that the proposed cellsite is to operate at 870-890MHz.
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(35) Turning to the issue of adverse health effects from exposure to
RFR Dr Black referred us to the ICNIRP Guidelines?® which

state:

The main objective for this publication is to establish guidelines
for limiting EMF exposure that will provide protection against
known adverse health effects.

He relied on these to show that the ANZ Standard and Telecom’s
proposal are consistent with the science generally accepted
throughout the international scientific community.

(36) Dr Black stated that he was familiar from his professional
experience with the range of health concerns about RFR often
raised by people. He said while he could understand why people
are concerned about cancer from RFR there is really no cause
for concern because non-ionising radiation (which is what RFR
is) does not cause cancer. Ionising radiation can cause cancer as
it has sufficiently high energy levels to emit partic es (free
radicals) which break organic chemical bonds causmg mutagens
which may initiate cancers.

(37) In its efforts to show that any potential effects from RFR on
human beings are very improbable Telecom called two further
scientific witnesses who gave complex evidence of con51derable

length

Epidemiological evidence

(38) The epidemiologist called by Telecom was Dr J M Elwood. His
primary appointment at present is as Professorial Research
Fellow in cancer epidemiology within the Dunedin School of
Medicine at the University of Otago. He has an impressive list
of academic and professional qualifications. In addition to being
an expert on aspects of cancer epidemiology he is also a
specialist in the medical assessment of epidemiological
evidence. He has published two books on that subject.?!
Through reviewing pubhshed studies he assessed the association
between exposure to RF emissions and:

e cancers;

e reproductive outcomes;

o sleep disturbances; and

¢ psychomotor deaths in children.

(39) In relation to cancer he first referred to three “cluster” studies
(where the number of cases of an uncommon disease are greater
than average) but pointed out that these can have no causal
implications since clusters occur by chance.?? At most he
considered that a cluster study can raise an hypothesis worth

checking.

20 Health Physics 88, vol 74, no 4, p 49%4.

21 Elwood J M Causal Relationships in Medicine (1988) and Elwood J M Critical
Appraisal of Epidemiological Studies in Clinical Trials.

22 A cluster is like throwing a dice three times and coming up with three sixes..
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(40) Then he considered four recent studies looking at the incidence
of cancer in general populations exposed to television, radio and
similar RF emissions. These were:

(a) a study at Sutton Coldfield in England [Dolk (1997a)}];%

(b) a study of 20 other transmitters in the UK [Dolk (1997b)];24
(c) a study in north Sydney, NSW [Hocking (1996)];

(d) a study in San Francisco, USA [(Selvin (1992)].26

(41) The Sutton Coldfield study [Dolk (1997a)] showed (amongst
other things) that for all childhood cancer there were - less
cancers than expected but there were more leukaemia cases than
expected. Neither of those results was statistically significant, ie
the results were compatible with no association between cancer
(or the lack of it) and RF radiation.

(42) Dr Elwood described the Dolk (1997b) study as “the most
comprehensive such study we have” but concluded that its
results were equivocal. He quoted the authors of it as stating:

If there were a true association with radio transmission, the lack of
replication of the pattern and magnitude of excesses near Sutton
Coldfield may indicate that a simple radial decline exposure model

~is not sufficient.

(43) Hocking 1996 gave equivocal results for adult leukaemia,
negative results for brain cancer in adults and children, but a
positive result for leukaemia in children. Dr Elwood saw this as
“substantially different” from the result in Dolk 1997b. He also.
pointed out the authors’ own comment:

confounding variables affecting individuals cannot be adjusted for.

and their conclusion:

more detailed studies . . . are required to replicate any association
and to look for dose-response relationships before any conclusions

can be drawn.??

(44) The Selvin (1992) study was of childhood leukaemias in San
Francisco and gave negative results. We observe that if positive
studies are seen as evidence that RFR causes cancer, then such
negative studies as described in Selvin (1992) can, by the same
logic, be seen as showing that exposure to RFR is beneficial in
preventing childhood leukaemia. In fact, neither is true. At most
a positive study can show an association.

23 J Dolk (1997) Cancer Incidence near radio and television transmitters in Great
Britain 1: Sutton Coldfield Transmitter Am J Epidemiol 145, p 1-9 [called Dolk
(1997a)].

24 J Dolk (1997) Cancer incidence near radio and television transmitters in Great
Britain 2: All high power transmitters AM ] Epidemiol 145, p 10-19 [called Dolk
(1997b)].

25 B Hocking (1996) Cancer Incidence and mortality and proximity to TV Towers
Med J Aust 165, p 601) [called Hocking (1996)].

26 S Selvin (1997) Distance and Risk Measures for the Analysis of Spatial Data:
A Study of Childhood Cancers Soc Sci Med 34, 769) [called Selvin (1992)].

27 Hocking (1997), 604 and 605.
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(45) Dr Elwood’s conclusions were that the epidemiological
evidence does not support a reasonable conclusion that exposure
to RFR is a likely cause of human cancer. He considered that the
evidence was weak because it is inconsistent; the design of the
various studies is not strong; there is a lack of detail in the
studies on actual exposures; the studies are limited in their
ability to deal with other likely relevant factors; and in some
studies there may be biases in the data used.

(46) Similarly, he considered that in relation to reproductive
outcomes there is no increased risk of either spontaneous
abortions or congenital malformations in association with the
use of RF emitting equipment. As for sleep disturbances he
considered that a study at Schwartzenburg in Switzerland (“the
Schwartzenburg study”),28 was important and indicated the
need for other studies of this nature, but did not demonstrate a
causal link between radio frequency and sleep disorders. In
relation to the evidence based on the study of the Skrunda
station air defence radar transmitter in Latvia (called “the
Skrunda Study”),?® he concluded that the limited data made it
impossible to conclude that the differences were due to any
effect of RF emissions rather than other reasons.

(47) Dr Elwood then assessed the link between other possible causes
and childhood leukaemia. He referred to a recently published
study?® of 22,458 children who had died of leukaemia or other
types of cancer in England, Wales and Scotland between 1953
and 1980. The result showed relative excesses of leukaemias
and other cancers close to five different types of industrial sites
which could be considered as having a potential environmental
hazard. These sites were:

e oil refineries and oil storage facilities;

e factories making or repairing motor cars or-car bodies;

e industrial processes using petroleum products, solvents, paints,
plastics and so on;

o users of kilns and furnaces, such as steel works, power stations,
cement makers, brick works, crematoria, and foundries;

e airfields, railways, motorways and harbours. ,

(48) The authors of the study concluded that the most likely hazards
were in relationship to chemicals derived from petroleum, or
smoke gases and effluent from kilns, furnaces and internal
combustion engines. Dr Elwood then stated:

Television transmitters were included in a list of facilities for
which negative results were obtained; that is, there was no
significant concentration of cancer deaths near such transmitters.

28 Altpeter Study on Health Effects of the Shortwave Transmitter Station at
Schwartzenburg University of Bern, BEW Publication Series No 55, 1995.

29 Kolodynski AA Motor and Psychological Functions of School Children Living in
the area of the Skrunda Radio Location Station in Latvia, (1996) Sc Total Environ,
180, p 87).

30 Knox and Gilman 1977 Hazard Proximities of Childhood Cancers in Great Britain
from 1953 to 1980 Journal of Epidemiology and Community Health, 51, p 151.
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My purpose in presenting this evidence is to demonstrate that
it is a very complex process to assess a single postulated causal
factor, such as radio frequency radiation, in connection to a single
disease. Simply listing any association which has been seen in an
epidemiological study leads to a large number of varied results . . .
The relevant and crucial question in regard to radio frequency
emissions and serious health effects (such as cancer), is not
whether there is any evidence which suggests a hazard, but
whether the total available evidence suggests a potential hazard
There are results which are consistent with the potential hazard.
But there are also limitations to these results, and considerable

results which argue against a hazard. (Our emphasis.)

Biological evidence

(49) Next we heard from Dr M L Meltz, Professor of Radiology at
the University of Texas, Health Science Centre at San Antonio.
He is an ionising and non-ionising radiation biologist of
extensive academic and professional experience. For the last 28
years he has researched and studied the biological and health
effects of ionising radiation, ultraviolet light, anti-cancer,
chemo-therapeutic agents and chemical mutagens and
carcinogens using in-vitro mammalian cell culture systems. He
said:

Not only very few citizens, but also very few educators, elected
officials, business people, and even other scientists know just how
much effort has been put into exploring this RF safety issue
around the world. I personally am aware, through my voluntary
literature review activities, of over 1000 peer reviewed articles
dealing with the biological and health effects of radio frequency
radiation. There are many more review articles, letters, book
chapters, and technical reports dealing with this subject.

(50) In his evidence he first:
(1) presented a number of studies which showed an absence of
those biological effects which, had they occurred after
RF exposure, would have been closer to signalling a possible
adverse health effect; _
(2) considered studies demonstrating the absence of RF induced
toxicity (when excessive heating does not occur);
(3) stated the evidence demonstrating the absence of RF induced
. mutagenic activity; and
(4) stated the evidence demonstrating the absence of
carcinogenic activity.
(51) Then he commented on articles in the literature which are
“frequently cited to support the idea of an adverse effect of
RF exposure”. His conclusion on those is that there are serious
flaws or technical deficiencies in approach or inconsistencies in
their results or over-extension of their interpretation and they
~ cannot be relied on for decision making.
(52) His overall conclusions were that:

_ from the available literature, and from my own extensive
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efforts to demonstrate that RF exposures are hazardous, —

e that RF exposures which occur below the New Zealand
standard . . . are of no danger to individual health and
public health;

e that the same conclusion stands for the higher levels
specified for controlled environments . . . ;

e that the accepted, repeatable and credible evidence
indicates that without the heating associated with high
level exposures, no biological effect has been confirmed as
indicating even a potential adverse health effect.

Other evidence

(53) We also heard from Dr K D Zelas, a specialist psychiatrist with
extensive qualifications in the field of child abuse. She is an
experienced witness in New Zealand Courts. The effect of her

~evidence was: ,

(a) that the risk of adverse health effects from the cellsite is nil;

(b) that as a consequence of their psychological dependency the
children at the school may respond with anxiety to things
which adults worry about;

(c) parents and teachers have a responsibility not to arouse
unwarranted anxiety in children causing them unnecessary
distress; :

(d) if children suffer psychological ill effects, which is likely, that
would be a reflection of the response of the principal,
teachers and parents to the cellsite. That is, fear would be
generated in the children by the adults around them through
emotional messages, instruction and information; and

(e) that it would be inappropriate to decline consent on the basis
of a risk to psychological health since that is preventable.

(54) Another witness for Telecom was Mr D S Fougere who is the
Managing Director of Phoenix Research Ltd, an organisation
that conducts surveys in the field of marketing and social
research. Mr Fougere’s responsibilities, in addition to being the
Director, are to design and manage research studies and surveys.
He holds a Bachelor of Science in mathematics and statistics
and a Bachelor of Arts (honours) in psychology. Mr Fougere
was called to give his expert opinion on the survey evidence
advanced by Drs Brown and Staite for SPS.

(55) 'On visual effects we heard from Mr D J Miskell a landscape
architect who is well known to the Court. He pointed out that the
site is on a rear section and the base of the mast is not visible
from the street. It was important to him that there were no close
residential properties with outdoor living areas in the quadrants
to the east, south and west of the proposed site where the mast
could dominate views from outdoor living areas. He considered
the proposal was well sited from a visual viewpoint. He
described the site as being within a visually mixed environment:
it has light industrial businesses such as the engineering and
joinery workshops, and it also has a commercial character in the
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form of the shop, car yard and service station. Similarly, the
proposed city plan envisages a predominantly industrial
character for the site as part of the Business 4 (Suburban
Industrial) zone. He considered that the mast would not change
the overall character or affect the aesthetic coherence of the area.
He also observed and we think there is some truth in this:

There is nothing wrong with the structure itself; it is the activity
that people have a problem with.

(56) The final scientist for Telecom was Ms I L Stout who is an
environmental health officer for the Council. In that capacity she
gave a report to the Council for its hearing. However because
she could not support the condition imposed by the Council
which is the subject of the appeal by Telecom (RMA 429/97)
she was not called by the Council but, as we have said, by
Telecom. Ms Stout was a careful and objective witness. We do
not summarise her evidence here not because we found it
unconvincing, but because it largely made the same statements
of fact that the earlier Telecom witnesses had made in more
detail. ’

(57) The most useful part of Ms Stout’s evidence was her production
of a report to the Ministry of Health dated August 1996 (“the
Woodward report”)3!. That report was reviewed by four people
including two witnesses in this case, Dr Elwood and
Dr Hocking. A third reviewer was Dr Repacholi who gave
evidence in Mclntyre and whose papers were referred to in this
case on a number of occasions. We found the Woodward report
useful and will refer to it again later.

(58) The resource management consultant called by Telecom was
Mr D McMahon who has 13 years’ experience. He concluded
that the effects of the proposal were minor, and that it is
compatible with the objectives and policies of the relevant
statutory instruments. '

Chapter 3: The Case for Christchurch City Council

(59) The case for the Council was in two parts: first that Telecom
should be granted its consent (thus confirming the Council
decision at first instance); and secondly that the condition 4
imposing a power flux density of 6 uW/cm? at the site boundary
(30 metres from the mast) was appropriate.

(60) As to the first point the Council adopted all of Telecom’s
evidence. It was Mr Hughes-Johnson’s submission for the
Council that the SPS’s evidence did not meet the basic threshold
of reliability for evidence as defined in MclIntyre. He submitted
that the lynchpin in this case is the guideline in the ANZ
Standard. He said that shows that a body of evidence had been
assimilated and that people of standing in the scientific

31 A Woodward, M Bates, M Hutt Literature View on the Health Effects of
Radiofrequency Radiation.
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community had reached certain conclusions. In essence he
argued that there are no adverse health effects but submitted that
if there are then the Court should consider the following three
matters in assessing that:

e the precautionary approach;

o the application of s 3(f);

e whether there was room for a policy of “prudent avoidance”.

(61) As to the second part of the case, namely that the 6 pyW/cm2 in
condition 4 was appropriate, he submitted that:

(a) the condition is consistent with the ANZ Standard which
imposes a limit of 200 pW/cm® for non-occupational
exposure to RFR. One has to read the standard as a whole and
that clearly the 6 puW/cm? limit is a maximum.

(b) There is no practical problem for Telecom since its evidence
was that it could meet the condition imposed by the Council.

(c) The only potential downside is bringing the ANZ Standard
into disrepute. But, he submitted, the Court can accurately
give reasons for its decision so that does not happen.

(62) Finally Mr Hughes-Johnson conceded that the Council has
adopted a new mode of conditions which do not include a
condition like condition 4 in this case. An example is the
Telecom decision32 but he submitted that should not be followed
here.

(63) The only witness called for the Council was Mr D Douglas, a
resource management planner. He covered the provisions of the
transitional plan and the proposed City Plan. On the question of
effects he pointed out that there were positive effects from the
cellsite in terms of improved coverage to cellphone users in the
Shirley/Richmond area. As far as health effects were concerned
he conceded that he was not a health expert and his position
relied on the evidence of other witnesses. He conceded that there
might be psychological effects on the submitters if the cellsite is
constructed and used and that there might be consequential
financial effects for the school. As far as visual effects were
concerned he was satisfied that because the cellsite adjoins the
commercial/business zone the effects can be successfully
mitigated by the light blueish grey colour of the mast and the
proposed tree planting. We will deal with his discussion of the

~ objectives and policies of the plans and plan weighting to the

. extent necessary when we come to consider relevant matters

under s 104. As far as the contentious condition was concerned
he was unable to recommend an appropriate condition on RFR
levels.

Chapter 4: The Case for the Shirley Primary School

(64) The school’s primary position was that consent should be
refused to Telecom. As a fallback position, if consent was to be
granted then it should be on condition that the power flux

32 W 165/96.
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density of RFR at the common boundary of the site and the
school should not exceed 1 uW/cm? , that is even less than the
6 uW/cm? limit imposed by the Council’s condition 4.,

(65) It was the school’s contention that young children are
particularly sensitive to RF discharge. Mr Hearn, counsel for the
school, submitted that the evidence demonstrated this and that™
the proposition was accepted in Mclntyre.?> .

(66) Mr Hearn also submitted that because there will be adverse
effects on the environment which are more than minor then
consideration should be given to alternative sites as required in
the Assessment of Environmental Effects by the Fourth
Schedule to the Act. He relied on the evidence from Mr Gledhill
(the witness called by Telecom) that it was possible to achieve
the required telephone coverage by use of micro-sites, and then
submitted. it is only cost considerations which are stopping
Telecom from using that method. ' _

(67) Mr Heam said that a policy of “prudent avoidance” and the -

~ “precautionary principle” both suggested consent should not be
granted. He submitted that the whole of the Woodward Report
demonstrates the validity of the reasonable concerns of the
school. : :

Epidemiological evidence

(68) The epidemiologist called by the school was Dr B Hocking. He
is a medical consultant in occupational medicine in Australia.
He holds postgraduate qualifications in occupational medicine,
public health, general practice and radiation protection. He was
a chief medical officer of Telstra for 18 years during which time
he gained knowledge and experience regarding health effects of
RF radiation. He has published many papers relevant to
occupational and public health, including several on the subject
of health effects of RF radiation. He (like Dr Black and another
witness Dr Beale) is a member of the Australia and New
Zealand Standards Committee TE/7.1 which sets the RFR safety
standard — currently the ANZ Standard. His evidence discussed
two relevant areas: the effects of RFR in causing cancer and the
effects on learning.

(69) He was particularly interesting on the former subject since he
was the lead author of the Sydney study (Hocking 1996) of
cancer in proximity to TV towers in Sydney. That paper
describes an ecological study in which cancer incidence and
mortality rates are compared between an inner ring of three
municipalities which immediately surround the three TV towers
in Sydney and the next ring outside those of six municipalities.
The design of the study was on the basis that the TV signal
exposure is stronger near the towers and weakens over distance
(as an inverse square). The exposure was not measured but
calculated to be 8 uW/cm2 at the centre of the towers, 0.2

33 [1996] NZRMA 289, 315.
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uW/cm?® at a 4 kms radius from the centre of the towers, which
roughly encloses the inner ring of municipalities and
0.02uW/cm? at a 12 kms distance which is the outer ring limit.
The study found an increased risk for childhood leukaemia
incidence of 58 per cent, and for mortality an increased risk of
132 per cent in the inner ring compared to the outer ring. Lung
cancer risk was not increased. The authors concluded that there
i1s an association between proximity to the TV towers and
increased risk of childhood leukaemia incidence and mortality.

(70) In his evidence, Dr Hocking carefully noted that the study did
not prove that RFR was causal and hence harmful, but he
pointed out that it was equally true that the study did not show
that RFR at low levels for long periods was harmless. He
acknowledged that the study had limitations regarding
confounders and exposures. For example there may be other
possible causes of leukaemia that were not adjusted for —
X-radiation and car exhausts are possibilities.

(71) He then pointed out that there are only two other studies, in his
opinion which have looked at long term exposure of civilian
populations to RFR The first of these was based on unpublished
material from the Honolulu Health Department.3* However, the
number of cases in that study was so small as to give no
significant results.

(72) More significantly, there are the two reports by Dolk et al.3s.
Dr Dolk and her team first examined the cluster of leukaemia
and lymphoma cases near the Sutton Coldfield (in England)
UHF TV transmitter and VHF FM radio transmitter. Their
research concerned an excess risk of adult leukaemia They then
examined in their second paper another 20 sites in the UK which
also transmitted either UHF TV and/or powerful VHF FM radio.
Overall, they did not find the excess noted at Sutton Coldfield
and instead found only a slight increase in risk of adult
leukaemia and no excess of childhood leukaemia.

(73) In summary, Dr Hocking felt that there was a paucity of
epidemiological studies on which to make firmer statements
regarding RFR exposures over the long term being harmful or
harmless. He conceded that the wavelengths intended for use in
the cellsite near the school are about 30cm (950 MHz) which is
shorter than TV frequencies and may become even shorter if the
mobile phone band changes to 1800 MHz. That may be
significant because maximum human absorption of RF waves
occur at the longer wavelengths (ie 10 MHz to 400 MHz). But
he pointed out that it needs to be borne in mind *‘that the whole
safety standard is set on the basis of avoidance of thermal effects
. .. If one part of the spectrum is found to be unsafe then the
whole standard is in doubt”.

34 Goldsmith Epidemiological evidence of radio frequency radiation effects on health
in arbitrary broadcasting and occupational studies (1995) Int J Occup Environ

Health, vol 1, p47.
35 American Journal of Epidemiology 1997, vol 157, p 1-9; 100-117.
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(74) He then turned to effects on learning. He regarded the possible

effects of RFR on psychological (mental) processes as being
particularly relevant to the school and we agree with him about
that. He also referred to the Skrunda study. The station was used
as an early warning radar station by troops from the former
USSR in Latvia for 25 years. It operated at frequencies of
{54-162 MHz. The average power at 3.7 km was 3.2 mW/cm”.
This equates to an exposure of 0.3 uW/cm2. The authors studied
609 pupils from the Skrunda Valley, some of whom lived in
front of the radar and some behind, and compared them with 357
students from a similar rural area without exposure (the control
group). They conducted tests of motor function, (tapping,
reaction time) attention (seeking numbers in a puzzle), and
memory (remembering number sequences). They found Skrunda
children who lived in front of the radar had less developed
memory and attention, and their reaction times were slower than
other children who lived in the Skrunda Valley, and in turn these
children did not perform as well as the control group.

(75) He considered the Schwartzenburg study was also of relevance

(76)

to neural effects from long term low level RFR exposure. The
researchers there studied concerns arising .about ill health,
especially sleep disturbances in the Swiss valley of
Schwartzenberg. Dr Hocking’s description of the study was as
follows: :

In the first phase of the study residents with different levels of
exposure were randomly surveyed by keeping a diary over 10 days
and a relationship to the transmitter (decreasing by distance) was
established, particularly for sleep disturbances. Other complaints
such as nervousness were thought to be secondary to loss of sleep.

- Dr Hocking stated that the importance of this report was
that it described a situation in which RFR exposure was
unknowingly (to the exposed parties) stopped and a response
(better sleep) occurred. He regarded that result as strongly
suggestive of:

a causal effect on neural processes at low levels of RFR exposure.

Dr Hocking observed that while the ANZ Standard gives a table
for values of maximum exposure limits for the general public
(eg setting non-occupational exposure levels in the mobile
phone frequency band at 200 pW/cmz) those values should not
be construed as an absolute standard. The ANZ Standard

cautions:

.. . exposure to workers and the public should be kept to the
lowest levels that can be achieved consistent with best
international  contemporary  practice  and cost-effective
achievement of service objectives.

and then states:

SUBJECT TO THE CONDITIONS OUTLINED ABOVE
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EXPOSURES SHALL BE KEPT TO A MINIMUM36

(77) Dr Hocking concluded by saying that he did not regard the
absence of proof as to the mechanism of how low level RFR
exposure could harm people, as being a bar to accepting the
epidemiological studies he referred to. He pointed out that the
case for smoking causing cancer had been demonstrated
epidemiologically for decades before “proven molecular
mechanisms” were discovered. He acknowledged that the
literature regarding RFR and cancer or learning effects is sparse,
but said that it is not possible to state that RFR is either
“harmful” or “‘harmless”.

Biological evidence

(78) At the level of biological mechanisms we heard for the school
from Dr S F Cleary who is Professor of Physiology and
Biophysics at the Medical College of Virginia in Richmond,
Virginia USA. Amongst his credentials he holds a Doctorate of
Philosophy in Biophysics from New York University. He has
taught graduate level courses in biophysics, radiological health
and biological effects of non-ionising radiation. He has
supervised research on the effects of RF and microwave
radiation on mammalian and cell systems for over 30 years.

(79) Dr Cleary pointed out that until recently all the effects on living
systems of exposure to RF or microwave radiation were
attributed to radiation induced tissue heating. However, recent
studies show in his opinion that there can be harmful changes
under non-thermal conditions. He said that the results of such
studies had been recently described in-ICNIRP papers.37

(80) He stated:

The overwhelming majority of studies conducted to date have
involved acute (ie durations of a few hours or less) high intensity
microwave exposure of a few mammalian species to a very limited
number of microwave frequencies . . . However, the few animal
studies that have reported the effects of long-term low intensity
microwave exposure provide evidence of deleterious

non-thermally induced alterations.

It is of interest that he did not qualify that last statement. We
infer that in Dr Cleary’s opinion all of the (few) animal studies
provide evidence of adverse effects.

(81) Dr Cleary referred to studies by Szmigielski* and Szudzinski3®
on the potential tumour promoting effect of microwave
exposure. Mice were exposed for two hours each day for a
period of between three to six months to 2450 MHz microwave
radiation at power densities from 5 to 15 mW/cm? The

36 ANZ Standard, para 9(d), p 9. The capitals are in the original.

37 Non-thermal Effects of RF Electromagnetic Fields (ICNIRP 3/97).

38 Szmigielski, S (1982) Bioelectromagnetics 1, p 179; Szmigielski, S Modern
Bioelectricity Murino, A Ed; Marcel Dekker: New York, NY, p 861.

39 Szudinski, A (1982) Dermatol Res, 274, p 303.
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exposure suggested a tumour-promoting effect. Other evidence
along the same lines in experimental animals was reported by
Chou et al*. In all those studies the microwave exposures Were
well below the levels that cause tissue heating.

(82) A more recent study referred to by Dr Cleary which has some
importance in this case is by Repacholi (1997). In that study
mice were exposed to 900 MHz pulse modulated radiation for
30 minutes twice a day for a maximum of 18 months. Dr Cleary
stated: '

There was a highly statistically significant doubling of lymphoma
incidence in mice exposed to specific absorption rates (SAR’s) in
the range of 0. 008 W/kg to 4.2 W/kg.

(83) Dr Cleary noted that:

The microwave exposure intensities used in the ‘animal
experiments discussed above are most probably higher than
anticipated from cellsite radiation emissions.

He did not say if that affected the significance of the results.

(84) Dr Cleary then moved from in vivo experiments to some in Vvitro
studies. He said he had reviewed these in detail in his .article
Electromagnetic  Fields:  Biological ~ Interactions  and
Mechanisms*!. He said that studies carried out under highly
precise temperature control — thus ruling out heating as a
causative factor in cell alterations —

provide unambiguous scientific proof that RF and microwave
radiation can induce non-thermal changes in cel Iphysiological
functions, including most significantly the rate of cell division or

proliferation and neoplastic transformation. '

(85) Finally he referred to five articles of which he is the co—authoﬁz'
and concluded by stating:

Firstly, an insufficient number of studies have been conducted to
determine threshold field intensities for the induction of effects
such as altered cell proliferation. Cell studies have involved acute
or short term exposures. Secondly, the principle of
dose-reciprocity, a central tenet in cell radiation biology, states that
the probability that a radiation induced alteration will occur in a
living system is proportional to the product of the exposure
intensity and the exposure duration. Therefore cellular effects
discussed above would be expected to occur at lower and lower
intensities as the duration of exposure is increased. Pending the
determination of thresholds for cellular alterations, as well as
thresholds for effects on experimental animals, safe microwave
exposure limits for humans cannot be defined. [Our emphasis.]

40 Chou, C K (1992). Bioelectromagnetics, 13, p 460.

41 (1995) American Chemical Society, p 467.

42 Cleary (1990a) Radiation Res, 121, p 38; Cleary (1990b) Bioelectromagnetics, 11,
p47; Cleary (1992) Annals of the NY Acad Sci, 649, p166; Cao (1995)
Bioelectrochem Bioenerg, 37,p 131; Cleary (1996a) Bioelectrochem Bioenerg, 39,

p 1678.
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(86) For the school we also heard evidence from Dr I Beale,

(87)

Surveys

(88)

Associate Professor in Experimental Psychology at the
University of Auckland. He holds a doctorate of Philosophy and
has had 25 years’ research and teaching experience in behaviour
and experimental neuropsychology. Dr Beale represents the
public interest on the joint New Zealand/Australia Standards
Committee TE/7 which is revising the standards and recently
published the ANZ Standard. His opinion was that the operation
of the cellsite could cause adverse health effects in- people
spending significant amounts of time on the ground and in
buildings within 30 metres of the installation.

Dr Beale referred to the same animal studies mentioned by
carlier witnesses and referred to the same epidemiological
studies. In addition to his evidence on the direct effects of
radiation exposure Dr Beale referred to the psychological
evidence on the adverse effects of unacceptable risk. On this he
stated:

Between ‘‘scientific conservatism” and “play it safe” lies a
continuum representing a shifting of the balance between risks and
benefits that accrue from the activity that causes the exposure . ..
The “play it safe” school points out that, if scientific conservatism
prevails, the possible risks are all borne by the public, whereas the
economic benefits all go to the industry. This unequal distribution
of risks and benefits is just one of a number of so-called “outrage
factors™ that colour the public’s view of risk from radiofrequency
radiation exposure. Other factors include the involuntariness of
exposure, the perceived unnaturalness of the activity, the newness
of the technology, the invisibility of exposure, and the delayed
appearance of adverse effects. Risks that involve these factors are
called ““dread” risks, and people generally regard these risks as

unacceptable even if they are unproven.

Dr J Brown, a Lecturer in Statistics at the University of
Canterbury gave evidence as to a survey she had carried out of
caregivers for children currently enrolled at the school. The
purpose of the survey was to determine whether caregivers
would consider removing their children from the school should
the cellsite be constructed. She said that a summary of the
responses of the survey, in answer to a question to that effect,
was that:

The majority 83 per cent (+/~ 9 per cent) of the respondents said
they would remove their children from the school should a

Telecom cellphone tower be erected.

The second question in the survey was:

Does the strength of the signal to be transmitted by the proposed
tower make a difference to your decision to remove, or not
remove, your child/children from the school?

Her final question was whether there were any more comments.
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The answers ranged from expressing concern: for the safety of
their children; over what would become of the school and
community; about family stress; and through to fully supporting
the cellsite.

(89) Dr A Staite, a psychologist who specialises in resource

(90)

oD

(92)

(93)

management and environmental issues, was called by the school
to give evidence. Dr Staite informed us that the brief he received

from the school’s solicitor was to:
(a) assess the social psychological or human effects of having a
cellphone tower in the Shirley Primary School Community;
(b) assess and document positive and negative effects (if any);
(c) assess people’s beliefs, perceptions and emotional states in
respect of the cellphone tower proposal; and
(d) identify and recommend measures which could be takento
reduce adverse effects (if any are identified) on the local
community. o
Dr Staite then went on and gave a literature review on how
people judge risk. He identified two separate types of risk;
“perceived risk”, also called “subjective fear of potential
negative effects”, and ‘“‘actual risk” which is also referred to as
“proven negative or positive effects” and relates to potential
adverse effects of high probability. ~ =
He mentioned a study where Skolbekken (1995)#3 during a
literature review found that there has been an increase in the use
of the term “risk”. Skolbekken hypothesised that this ongoing
trend (a “risk epidemic”) results from developments in science
and technology that have changed professional beliefs about the
locus of control.
After considering the literature on perceived risk Dr Staite was
of the view that while people’s emotions and perceptions should
be taken into account in consideration of the cellphone tower,
the community’s fears and anxieties should not form the sole
basis for determining the actual risk of the tower. To do so may
“export” modern technology due to the NIMBY (“not in my
backyard’’) syndrome.
He looked at a study by Walker (1995)* where it was found that
members of the public are likely to adopt a subjective
interpretation when estimating their personal risks. This may
result in the community ‘‘misunderstanding or. significantly
discount(ing) the relevance of (objective) risk assessment
conclusion” (ibid) by either being unrealistically positive
(“unrealistic optimism phenomenon”) or unrealistically
negative (‘‘unrealistic pessimism phenomenon”). The first
phenomenon is where people estimate their personal risk as
lower than the risk estimations made by most other people. The
second phenomenon is the opposite, in the face of minimal

43 (1995) The risk epidemic in medical joyrnals Social Science and Medicine, vol

40(3), p 291.
44 (1995) Direct inference, probability, and a conceptual gulf in risk communication

Risk Analysis, vol 15(5), p 603.
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actual hazard or risk, people make subjective estimations that
their personal risk will be significantly greater than that of other
people. Studies have found that gender, sex and age*¢ can play
a part in how people perceive their level of risk or vulnerability.

(94) Dr Staite spoke of another matter that may contribute to people
attributing  high risk to something, the ‘‘contagion
phenomenon”. This refers to the impact of people’s risk
perception of one place (or thing) upon their perception of
another place (or thing). He was of the view that there is likely
to be both positive and negative cumulative effects
(*“contagion”) resulting from people’s perceptions of cell towers
at other sites. :

(95) He also expressed the importance of public consultation in the
form of “risk communication” and “risk compensating effects”
in respect of influencing risk assessment. He regarded the
process of communicating “objective risk assessment
conclusions” (the data we have about actual proven negative
and positive effects and impacts accruing from having a
cellphone tower in an urban community) as vital to mitigation of
risk. Dr Staite was of the view that communities need to be a
part of the democratic process through community consultation,
and not be dictated to. '

(96) The largest section of Dr Staite’s evidence concerned a study
that he had undertaken of the school. It involved a qualitative
research method, requiring interviewees (pupils, parents and
grandparents) to answer two different types of specific
questions; investigative questions (designed to elicit descriptive
and objective factual information) and evaluative questions (in
interview format to tap the qualitative aspects of the beliefs,
perceptions and emotional states of the interviewees). An
example from his study of an investigative question is: What
would be the social consequences of the cell tower going up
even if there are no adverse physical effects? An example of one
of his evaluative questions is: Rate the value of . .. health risks
to adults, pupils, through cell tower electro-radiation.

(97) Dr Staite’s conclusions were:

(1) The cell tower proposal has given rise to present social
effects in the form of a “stressed environment Of
community”. There is at present high anxiety at the school
which will be having an adverse effect on people’s
functioning. A future social effect will be a weakening in
social cohesiveness.

(2) There are strongly held perceptions that the research on EMR
is ambivalent, ambiguous and uncertain. People attribute
high potential risk to EMR.

45 Greenberg M R and Schneider D F (1995) Gender differences in risk perception:
effects differ in stressed vs non-stressed environments Risk Analysis, vol 15(4), p 503
i Reichard D and McGarrity J (1994) Early adolescents’ perceptions of relative risk
from 10 societal and environmental hazards Journal of Environmental Education, vol

26(1), p 16.
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(3) There are indicators that future health effects (after the cell

tower is erected) will be experienced in the form of
“environmental somatisation syndrome”” (by which he meant
some kind of psycho-somatic effects). He said: “The belief is
strong that EMR can potentially cause a range of adverse
health effects”.

(4) Many interviewees are already making adaptations and future

plans in respect of their lifestyles to cope with the
“environmental stressor”. '

(5) The effects identified are significant adverse effects on the

human environment being the Shirley community, including
staff, pupils, parents and grandparents of the school.

Other witnesses

(98) The principal of the school together with some parents of

(99)

children attending the school and some past and present teachers
of the school gave evidence at the hearing. All these witnesses
expressed their concern about the safety of cell towers. The
common theme running through their evidence was that there is
no evidence that cellsites are completely harmless. Most if not
all of them stated that they had read a lot on the issue and were
still not convinced that no harm would come from the cellsite.
Comments from parents about the risk from the proposed cell
tower included:

... until there is absolutely clear evidence about the safety of cell
towers, the wider community should be extremely cautious about
any proposals to erect cell towers in close proximity to schools.
(Ms F Adank)

I believe that the effects of the microwave emission from cell
towers may not be known for many years yet. Normally, parents
adopt an extra cautious approach where their children are
concerned. (Ms J Lawrence)

. . . because Cellular phone technology is very new, I believe
that there may still be questions about the safety of cell towers. . .
. T am not prepared to expose my children to the cell tower. (Ms A

Morris)

(100) MsT Harrold who had been a teacher at the school but who left

at the end of 1997 gave evidence that she left the school
because of the possibility of the cell tower being erected. The
assistant principal Ms R Marun, also gave evidence that she
was of the view that cell towers should not be sited next to a
primary school because there is no evidence they are
completely harmless. Mr B Porteous who has been principal of
the school for nine years gave evidence as to the amount of
research he had done on the issue including consulting experts,
reading articles, listening to the radio and watching television
programmes. After all his research he said he does not accept
there is conclusive evidence that RFR is harmless. He also said
“T have understood it to be accepted by all experts in the field
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that any risk of exposure is increased for the elderly and the
young”.

(101) We also heard compelling evidence of the effect on the school
if the tower was erected in terms of what would happen if
children, volunteers and teachers left and the picture that was
painted, effectively unopposed by Telecom, was a dismal one.
If all the pupils and teachers and helpers leave as they said they
would, it appears doubtful that the school could survive
financially. ‘

(102) The last evidence for the school which we need to mention
specifically is that of Ms D J Lucas, a landscape architect. It
appeared to be common ground between her and Mr Miskell
— the equivalent witness for Telecom — that no residences
would have their view unduly imposed on by the cellsite’s
tower.

(103) Ms Lucas stated that:

For children, development of a positive relationship to outdoors
and space is generally considered important for well-being as a
person. Consideration should therefore be given that the sight of
the tower could potentially affect their play and school activities.
If there is a fear of it, the structure in the visual landscape is
highly likely to affect their experience of the landscape of that
place. (Our emphasis).

She concluded:

Considering the aesthetic coherence of the tower structure in the
proposed context, and the perception of the tower activity, the
proposal is assessed as contrary to the requirement for the design
elements of a utility to reference existing character and amenity
values of a locality.

The presence of the proposed cell tower has the potential to
have adverse landscape, visual and amenity effects of
considerable significance to those who spend their time within

the visual neighbourhood of the proposed structure.

Chapter 5: Evidential Issues
Assessment of risk

(104) A fundamental aspect of this case is how far Telecom has to
prove RF radiation from cellsites is safe. At one extreme there
was a suggestion from SPS, both in submissions and in
evidence, that Telecom has to prove that there is no danger. For
example, Mr T Nealey, a parent of a child at the school stated
in his evidence:

We should not allow cellphone towers to be erected close to
schools until it is proven conclusively that the cellphone towers
are 100 per cent safe.

Other examples were given in Chapter 4.



NZRMA Shirley Primary School v Telecom Mobile 97

(105) We must explain immediately that we cannot guarantee there is
no risk#’ from the cellsite. First that is because it is impossible
to do so. Everybody lives with some risk every second of their
lives. Parents must realise that their children are no exception
to that. Children are exposed to significant health risks on their
way to and from school, eg the risk of a traffic accident, but
also more insidiously from the lead and NOx and CO

emissions from vehicles.

(106) Since life cannot be made completely safe for anybody, a no
risk approach is (logically) impossible. There is also authority
that the RMA is not a “no risk” statute and therefore it is not
the role of this Court to ensure that Telecom’s cellsite can
operate with absolute safety. In Aquamarine Ltd v Southland
Regional Council*8 the Court stated of a “‘no risk” regime that:

We do not think this is compatible with the definition of
sustainable management in s 5(2) of the Act.

An observation from high authority in another jurisdiction also

bears out our approach. In AFL-CIO v American Petroleum

Institute®, the Chief Justice [Burger] of the Supreme Court of
the USA stated:

Perfect safety is a chimera; regulation must not strangle human
activity in the search for the impossible.

(107) Of course as soon as we say we cannot be sure there is no risk
from RF radiation from the cellsites the reaction is sure to be
that that means there is a risk and therefore children at the
school should not be exposed to it. But it is extremely
important to realise that the second part of that sentence does
not follow from the first. The risk may be so very small it is
acceptable, compared with other risks parents expose their
children to daily, and that is what we are to assess.

Submissions of counsel

(108) A number of legal issues relating to evidence was raised by
counsel. Some were argued as traditional legal issues as to
evidence: the burden of proof and standard of proof, and
whether the reliability of evidence goes to admissibility or
weight. Other evidential issues related to the meaning of
“effect” as defined (inclusively) in s 3 of the Act. Finally we
heard submissions as to what should be required of surveys of
public opinion, and how we should assess expert evidence

generally.

47 Risk was usefully defined in the Netherlands in terms that fit with the definition of
“effect” in s 3 of the RMA as: “The combination of the probability of occurrence of
an undesired event and the possible extent of the event’s consequence” as quoted by
Mr R Somerville QC in Risk Assessments and High Dams” [IPENZ Proceedings
(1988), p 4.

48 (En\[/)ironment Court, C 126/97, 15 December 1997).

49 (1980) 448 US 607.
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(109) Counsel agreed that there was no burden of proof under the
RMA — relying on Mclntyre3®. As for the standard of proof,
Mr Gould for Telecom, and Mr Hughes-Johnson for the
Council said this was “on the balance of probabilities having
regard to the gravity of the question”.’! Mr Hearn differed. He
said trenchantly in respect of the standard:

to address the issue as on the balance of probabilities is
self-evident nonsense. . . .

(110) Turning to the issue of the admissibility versus the weight of
evidence, and ostensibly opposing the view of Mr Hearn,
counsel for Telecom argued that there should be no question of
admissibility in respect of scientific hypotheses. Instead
reliability goes to the weight they should be given. In fact we
do not understand Mr Hearn to be arguing for such a threshold
of admissibility. Rather he was arguing that s3(f), when
inserted into s 5(2)(c) and interpreted in the context of the
single purpose of the Act, entailed that the applicant should:

place before the Court persuasive evidence that there is no
possibility of an effect ever coming into being which effect has

the possibility of a high potential impact.

In respect of admissibility Mr Hearn pointed out that under
the RMA the Court is not bound by the rules of evidence and
may “receive anything in evidence that it considers appropriate
to receive”.52 Also noted was the fact that in Mclntyre none of
the evidence was found inadmissible.

(111) Mr Gould quoted from Mclintyre:

We are confined to evidence probative of the fact, that meets a
basic threshold of reliability, and is persuasive to us on the
balance of probabilities having regard to the gravity of the
question.53

Counsel submitted that this weighing approach is correct and
the Court should measure the probative value of the evidence
by assessing the value expressed by the scientific community.
Mr Gould submitted that approaching the evidence as a
weighing exercise would bring it on all fours with the
principles expressed in various authorities in Mclntyre and the
United States Supreme Court decision of General Electric
Company et al v Joiner et us.5* Before the Court can consider
effects (including potential effects) and their significance in
terms of s 104 and Part II the Court must be satisfied as to the
reliability and probative value of the evidence claiming that

50 p 306

51 Mclntyre, p 307; (See also Trans Power NZ v Rodney District Council (Planning
Tribunal, A 85/94, 14 November 1994); Leatch v National Parks and Wildlife Service
and Shoalhaven City Council(1993) 81 LGERA 270.

52 (Section 276 of the RMA).

53 Mclntyre, p 314.

54 118 S.Ct 512; 1997 US Lexis 7503.
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such effects exist. This is particularly so when the evidence is
of an hypothesis for a potential effect.

(112) Counsel further submitted that if Mr Hearn was correct in law
on the contentions he made about s 3(f) then in any event:

(a) There is no evidence with any acceptable basis before the
Court of any possibility of an effect ever coming into being,
which effect has the possibility of a high potential impact;
and

(b) The evidence has not left room for reasonable doubt that any
harm, or possibility of harm, will arise from RF emissions
from the proposed cellsite.

(113) While we do not agree with everything that Mr Heamn
submitted he has made us reconsider the Environment Court
approach to evaluation of evidence on resource consent
applications — and especially its approach to the *‘standard of

proof™.
Purpose and scheme of the Act

(114) Going back to basic principles of statutory interpretation we
consider that the purpose and scheme of the Act have
implications for the burden and standard of proof and for the
assessment of evidence generally. The purpose of the Act —
sustainable management’S — and Part II generally entail that =
the Act is forward-looking. It is preventative, precautionary -
and proactive. Various other provisions in the Act suggest how
those probabilistic (because looking into the future) criteria
should be " considered and decided. These include -
pre-eminently:

Section 3 — the definition of “effect’;

Part V — the provisions for policy statements and plans;

Section 105(2)(b);¢

Section 276. | -

(115) The purpose of the Act means that in every appeal about the
grant of a resource consent there is only one ultimate question
to' be answered, that s, will the purpose of the Act be fulfilled?
As stated in Caltex NZ Ltd v Auckland City Council®? citing
North Shore City Council v Auckland Regional Council:

. the Act has a single purpose, and . . . an overall broad
judgment is needed, allowing for comparison of conflicting
considerations, the scale or degree of them, and their relative

significance or proportion in the final outcome.38

55 Section 5: generally and in particular the reference to *“. . . the foreseeable needs
of future generations”.

56 The threshold tests as we have to consider them in this case, that is, prior to the
1997 amendment to the RMA (the Resource Management Amendment Act 1997). But
s 105(2A) in the amended Act does not appear to impose an entirely new approach to
non-complying activities.

57 (1997) 3 ELRNZ 297.

58 (1996) 2 ELRNZ 297.
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(116) It is important to recognise that when deciding whether natural

and physical resources will be sustainably managed, decision
makers under the Act are usually’® making decisions about
future events. The decision-maker has:

(a) under s 104(1):

e to decide what the primary factseo are; and

e to evaluate those facts as propositions about the future
(“risks” if adverse effects, “chances” if beneficial) —
usually those propositions are given as the opinions of
experts;5! and

(b) to carry out a further evaluation when undertaking the

weighing and balancing exercise required under s 105(1) to
decide the ultrmate question.

(117) There is high authority for the proposition that evaluating

future events is a matter of judgment not proof, and thus the
standard of proof is not relevant. In Fernandez v Government
of Singapore®? Lord Diplock in giving the opinion of the Privy
Council referred to “the balance of probabilities” as:

. . a convenient and trite phrase to indicate the degree of
certitude which the evidence must have induced in the mind of
the Court as to the existence of facts, so as to entitle the Court to
treat them as data capable of giving rise to legal consequences.
But the phrase is inappropriate when applied not to ascertaining
what has already happened but to prophesymg what, if it happens

“at all, can only happen in the future. There is no general rule of
English law that when a Court is required, either by statute or at
common law, to take account of what may happen in the future
and to base legal consequences on the likelihood of its
happening, it must ignore any possibility of something happening
merely because the odds on its happening are fractionally less
than evens.

(118) In Commissioner of Police v Ombudsman®® the Court of

(119)

Appeal was concerned with the withholding of documents by
the police despite a request from the Ombudsman under the
Official Information Act 1982 (“‘the OIA”). The Court had to
interpret a forward-looking phrase in the OIA about reasons for
withholding information. Section 6 of the OIA states:

Good reason for withholding official information exists, . . . if the
making available of that information would be likely . .
(c) to prejudice the maintenance of the law . .

One issue in the case was whether “likely” in that section (and
in s 27(1)(a) OIA) equated to “more likely than not”. Cooke P
stated:

59 Two exceptions are under Part XII of the Act: declarations as to existing uses, and

prosecutions.

60 And secondary (inferred) facts.

61 These two steps come under s 104. In many cases step (b) is the first step if there
is no dispute about primary facts.

62 [1971] 2 All ER 691 (PC).

63 [1988] 1 NZLR 385.
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To cast on the Department or organisation an onus of showing
that on the balance of probabilities a protected interest would be
prejudiced would not accord with protecting official information
to the extent consistent with the public interest, which is one of
the purposes stated in the long title of the Act . . . To require a
threat to be established as more likely to eventuate than not
would be unreal. It must be enough if there is a serious or real
and substantial risk to a protected interest, a risk that might well
eventuate. This Court has given “likely” that sense in a line of
criminal cases, a recent example of which is R v Piri [1987] 1
NZLR 66.

Whether such a risk exists must be largely a matter of
judgment. In that sense a reference to onus of proof is not fully
apt: compare the observations in McDonald v Director-General
of Social Security (1984) 1 FCR 354 about the inapplicability of
adversary proceedings concepts, such as the onus of proof, in
administrative proceedings. (Our emphasis. )%

There are a number of important, if difficult, points in that

passage including the reminder that in administrative
proceedings (such as under the RMA) adversarial concepts
may not apply; and that a standard of proof on the balance of
probabilities may be unreal.
We respectfully follow the Court of Appeal in holding that
whether ‘a risk exists is “a matter of judgment”. This
distinction between evaluation and fact-finding is of crucial
importance under the Act. Almost every case under the Act is
concerned about the evaluation of many risks and thus issues
as to the standard of proof are even more misconceived. As
Cross on Evidence states succinctly:

Unfortunately, Judges sometimes apply the balance of
probabilities test to evaluations of fact when in truth the test has

no part to play.s3

Burden of proof

(121) While counsel were agreed and the decision in Commissioner

64 Atp

of Police v Ombudsman might suggest that no party bears the
burden of proof in an application for a resource consent, we are
not so sure. The answer seems to depend on what is meant by
a burden of proof. In a basic way there is always a persuasive
burden resting on an applicant for a resource consent because

it is:

a fundamental requirement of any judicial system . . . that the
person who desires the Court to take action must prove his
case.6

There is also a swinging evidential burden in that:

391.
65 NZ Edition (1996), p 214.
66 Cross & Tapper on Evidence 8th Ed, p 133.
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As the evidence of varying weight develops . . . , the eventual
burden of proof will, in accordance with ordinary principles of
evidence, remain with or shift to the person who will fail without

further evidence.57

(122) But there are statutory reasons why there is also a legal burden
on an applicant for a resource consent. Since the ultimate issue
in each case is always whether granting the consent will meet
the single purpose of sustainable management®®, even if the
Court hears no evidence from anyone other than the applicant
it would still be entitled to decline consent.®® This might occur,
for example, if the face of the application (or the Fourth
Schedule Assessment) showed that a matter of national
importance or an issue under s 5(2)(a) and (b) or s 8 is raised
and not dealt with. This is reinforced by s276 of the
RMA which gives the Court power to call for further evidence.
Otherwise the Court would have to decide on the preferred
evidence even though that falls short of a reasonable standard
in terms of persuading thc Court that sustainable management
of natural and physical resources would be achieved.

(123) There is a passage in Cross and Tapper on Evidence which
identifies the problem (and also the link between the burden
and standard of proof):

[Tlhe normal standard of proof in civil proceedings is proof on
the balance of probabilities. It is fundamental to that standard
that it involves weighing the evidence to see if the required
standard has been achieved. If it has not, the party bearing the
persuasive burden loses, however little evidence his opponent
has adduced. The effect of [statutory] change [making the
persuasive burden neutral between the parties] is that the only
standard against which evidence can be weighed is that adduced
by the opponent, in other words, if neither party bears the
persuasive burden, then, if the case is to be decided at all, the
party who adduces the greater amount wins, however little
evidence he has adduced. In future in this area a party will win if
he has adduced more evidence than his opponent, even though it
may not, seen objectively, make his contention more probable

than not. This is highly unsatisfactory, . . .77

(124) Fortunately that is not the position under the Act for the general
reasons we have given. We note that in Trans Power NZ Ltd v
Rodney District Council’' the Planning Tribunal stated:

The upshot is that the Tribunal has to decide an application for
resource consent for the extension to the transmission line which
is not now opposed by anyone. Yet the application is not to be
granted in default of opposition. The Tribunal has the same

67 Donaldson L J in Forsyth v Rawlinson [1981] RVR 97 at 202 and see West Coast
Regional Abattoir v Westland County Council (1983) 9 NZTPA 289.

68 See Caltex NZ Ltd v Auckland City Council 3 ELRNZ 297.

69 Baker Boys Ltd v Christchurch City Council [1998] NZRMA 433,

70 The 8th English edition, p 142.

71 Planning Tribunal, A 85/94, 14 November 1994..
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power, duty and discretion as the Council had, and (subject to
$375(1)(b)) may confirm, amend or cancel the Council’s
decision (see s 290). So, like the Council, the Tribunal has the
~duty (subject to Part II) to have regard to such of the matters
listed in s 104(1) as are applicable to the case; and although the
application is not now opposed, it has to exercise its own
discretion (subject to s 375(1)(b)) to grant or refuse consent, and
if consent is to be granted, decide ‘what conditions (if any) should

be imposed (see s 105(1)).

The Tribunal in that case proceeded to consider the evidence
and submissions notwithstanding the lack of an opposing case
and, after evaluation of all relevant factors, granted consent.
In the case of an application for a non-complying activity the
threshold tests in s 105(2)(b) suggests a burden of proof resting
on the applicant for the resource consent when it refers to the
consent authority being “satisfied that . . .” one of the two tests
is met. Even if there were no evidence from any other party the
consent authority could properly refuse consent. The practice
of the Environment Court under ihe Act where, on an appeal
under s 120, it has received a consent memorandum in which a
territorial authority reverses its position, is often to require
some evidence of the threshold tests having been met”? for
example by some amendment to the proposal.

Standard of proof

(126)

(127)

We discussed earlier why the purpose of the Act suggests that
to apply an invariable test in respect of any issue that it is to be
decided “on the balance of probabilities having regard to the
gravity of the issue”” is inappropriate. The wording of
particular sections of the Act supports that view. For example,
when s 5(2)(c) refers to:

(c) Avoiding, remedying, or mitigating any adverse effects of
activities on the environment

— we need to read that with the definition of “effect” in
s3 of the Act. That defines “‘effect” as including:

(c) Any past present, or future effects; and

(e) Any potential effect of high probability, and
(f) Any potential effect of low probabiliry which has 2 high

potential effect. (Our emphasis.)

The use of the words “future, potential” and “probability”
emphasise how the Act asks decision-makers to attempt to look
into the future rather than backwards. Of course every
predicted future effect is not certain to occur and the practical
problem is how to assess the probability of their occurrence

72 By formal proof or affidavit or less formally by production of unsworn briefs.
73 Mclintyre, p 307.
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and the further effects if they do. Section 3 assists
decision-makers by listing some’* of the potential effects to be

considered. _

(128) A future effect in s 3(c) is merely one of a very high statistical
probability. It is impossible to find as a stone cold 100 per cent
fact that any future effect will occur. To take one
incontrovertible ““future’” fact — that the sun will rise
tomorrow. One day many millions (billions?) of years in the
future the sun will (probably) not rise over the observers’
horizon — it will explode or collapse into a “black hole”.

(129) A particularly important aspect of s3 is the recognition in
para 3(f) that effects of .. . low probability but high potential
impact” can be taken into account. This allows for the
psychological fact that intuitively humans rank probabilities
differently according to their assessment of the seriousness of
the impact. Consider a dice game. If you win one dollar if the
dice rolls a five, but lose the dollar if anything else shows, then
you might consider the probability of winning is low (1 in 6).
Now consider a more serious wager: if your doctor says you
have cancer and a 17 per cent (1 in 6) chance of dying within
the year you might consider the chance of dying is high even
though the mathematical chance is the same in both cases.

(130) We consider the effect of s 3, especially 3(f), is that the Court
is required to evaluate beyond the balance of probabilities (ie
5-50) where the risk (even if low) is of high potential impact.
This was expressly recognised in Trans Power’> where the
Court appeared to arrive at a midpoint somewhere between the
common law standards for civil and criminal trials when it
stated:

The possibility of adverse effects on the health of people who
may be exposed to electric and magnetic fields from high voltage
power lines has sufficient gravity to deserve a higher standard of
proof: However we would not be justified in putting the applicant
to a standard of proof beyond reasonable doubt . . .

(131) Thus how the Court should assess the probability of an event
with high impact is affected not only by the objective risk of
the impact occurring but also by a necessarily less objective
assessment of the nature of the impact (eg is human health or
life at risk?) in the context of all the relevant factors.

(132) Another way of approaching the standard of proof under the
Act is to consider what applying a standard of ‘“‘balance of
probabilities” means in this context. At first sight it appears to
be either playing with words or introducing a degree of
mathematical complexity which cannot be complied with.
Applying the usual civil standard of proof test to an alleged
effect under s 3(f) entails making a decision about the proof on

74 The definition is inclusive: for others see Baker Boys Ltd v Christchurch City
Council [1998] NZRMA 433, 448.
75 Planning Tribunal, A 85/94, 14 November 1994, p 21.
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the balance of probabilities of a future effect of low probability
and high potential impact. There are four possible
“probabilities” in that test if one reads “potential” and “future”
as implying probabilities. |

(133) These issues were raised by counsel for the unsuccessful
appellant in Mclntyre:

Mr Fogarty . . . submitted . . . that one cannot graft a test of
“more probable than not” on to the provision in s 3 for an effect
of low probability, which includes a proven potential effect.’s

The Court then decided the issue in this way:

... we have to come to our finding on the basis of the evidence
before us, and not on the basis of a possibility that further
research might (or might not) show something that has not
already been shown by previous research. That would be to
decide a different question. It would not be deciding whether, on
the balance of probabilities, there would be a potential effect of
low probability but high potential impact on the environment. It
would be to decide whether there is a potential, even of low
probability, that there would be an effect of high potential impact
on the environment. We do not understand that to be the question

on which we have to make a finding.

(134) In our view two of the most significant possible interpretations
of s 3(f), and we think Parliament may have intended both, are
(leaving out the first reference to their “potentiality’” ie that
they are yet to happen): ‘

(i) An effect of low statistical probability?” but high impact
which research has reliably shown is more than 50 per cent
(perhaps 99 per cent or higher) likely to occur to a small
sample of the population (hence its low probability as a cause
of death for any one individual). Such effects are scientific
facts.

(ii) An effect of low scientific probability (loosely, as in
plausability) but high potential impact. Here there is none of
the “certainty” of a scientifically proven fact.

It is the effects covered by interpretation (ii) which concern the
appellant in this case. We hold that those are legitimate
concerns by virtue of s 3(f).

(135) So we respectfully agree with the Court in Mclntyre that it is
not correct to say that it is impossible to graft a test of more
probable than not onto s 3. It is possible to do so. However we
make the further point that it is not particularly helpful to do
so. To take a hypothetical example: if there is an alleged risk of
some adverse effects of one in a million (ie 1 x 106) and the
Court assesses the evidence as establishing the risk on the
balance of probabilities test then the risk assessed by the Court

76 [1996] NZRMA 289, 304.
77 Eg dying in a plane crash which in the USA has been calculated to be 1 x 10° for
a person who takes one trip per year, quoted by R M Mitchell in S Breyer Breaking
the Vicious Cycle (1993), p 5.
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is at least 5 x 107 When the calculation is completed we still
have a potential effect of low probability of (assumed) high
potential impact on the environment. When the numbers about
risk are very small probabilities that vary by less than a factor
of 10 do not make much evaluative (or intuitive) difference.
So the distinction made in the quoted passage from Mclntyre
tends to be unhelpful for small risks.

(136) To summarise on the issues of onus and burden of proof under
the Act: :

(1) In all applications for a resource consent there is necessarily
a legal persuasive burden of proof on the applicant. The
weight of the burden depends on what aspects of Part II of
the Act apply. _

(2) There is a swinging evidential burden on each issue that
needs to be determined by the Court as a matter of
evaluation.

(3) There is no one standard of proof, if that phrase is of any use
under the Act. The Court must simply evaluate all the matters
to be taken into account under s 104 on the evidence before it
in a rational way, based on the evidence and its experience;
and giving its reasons for exercising its judgment the way it
does. ‘

(4) The ultimate issue under s 105(1) is a question of evaluation
to which the concept of a standard of proof does not apply.

Surveys

(137) Evidence of a survey was called for SPS. Speaking of one class
of surveys — market surveys — in a 1987 decision of the High
Court,’8 Barker J acknowledged that: ’

It is now well-settled law within New Zealand that market survey
evidence is admissible as proving a public state of mind on a
specific question or as proving an external fact, namely that a
designated opinion is held by the public or class of the public.

(138) Judge Barker referred to the English case of Imperial Group
plc v Philip Morris Ltd™ in which the Court set out the
requirements for the validity of survey evidence:

1. The interviewees must be selected so as to represent a
relevant cross-section of the public;

2. The size must be statistically significant;

3. It must be conducted fairly;

4. All the surveys carried out must be disclosed including
the number carried out, how they were conducted, and the
totality of the persons involved;

5. The totality of the answers given must be disclosed and
made available to the defendant;

6. The questions must not be leading nor should they lead
the person answering into a field of speculation he would never

78 Auckland Regional Authority v Mutual Rental Cars (1987) 2 TCLR 141.
79 [1984] RPC 293.
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have embarked upon had the question not been put;

7 The exact answers and not some abbreviated form must
be recorded; , )

8. The instructions to the interviewers as to how to carry out
the survey must be disclosed; and

9. Where the answers are coded for computer input, the

coding instructions must be disclosed.

Justice Barker considered the above criteria a measuring-stick
for market survey evidence but was not prepared to say that if
evidence fails to meet the criteria it is necessarily inadmissible
in New Zealand. In a recent decision of Commerce
Commission v Griffins Foods Ltd,* the Court addressed the
issue of admissibility and after considering New Zealand case

law held that:

.. . providing a market research survey is undertaken objectively,
and usually by a professional agency, provided such survey is
scientifically based, it should, ordinarily be admissible as a basis
upon which expert opinion evidence might be called. ‘

(139) While the psychological and social surveys in this case were
not described as “market” surveys, we consider that the same
criteria are useful benchmarks for assessing the reliability (or
even admissibility) of surveys produced to the Environment

Court.
Admissibility and Reliability of Evidence

(140) On the general issues of admissibility and reliability of expert
evidence there was substantial disagreement between counsel.
In his introduction to those disagreements Mr Hearn submitted

that:

concepts such as the threshold of reliability and general
acceptance in the scientific community, general consensus of
scientist opinion, plausible biological mechanism and so on are

not applicable in the RMA.

(141) We agree to a limited extent on one point in that there is no
rigorous reliability threshold under the RMA — a concept that
developed for the withholding of evidence from the jury. The
concept of the Judge as a gatekeeper who stops the jury from
hearing unreliable evidence is widespread in the common law
jurisdictions. There is a huge debate in the USA over the
Judge’s gatekeeper role triggered by the Supreme Court’s
decisions in “toxious tort” cases: Daubert v Merrell Dow
Pharmaceuticals Inc®' and General Electric Ltd v Joiner.8? But
this debate can be of limited relevance to the Environment
Court which in a sense is both Judge and jury. We hold that in
the NZ Environment Court there are only very low thresholds

80 [1997] DCR 799.
81 (1993) 509 US 579; 125 Ed 2d 469; 113 S CT 2786.

82 118 S Ct 512
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such as the requirement for experts to qualify themselves as
such; for evidence to be relevant; and not to be so witless or
lengthy as to be vexatious. While the Court retains a
discretion®3 to receive (or refuse) anything in evidence that it
considers appropriate (or inappropriate) any refusal is only
exercised judicially and with extreme caution. If the evidence
is relevant then it is usually heard even if unreliable, provided
it relates to something higher than a “low impact” effect. The
issue as to reliability is, under the RMA, much more llkely to
go to the weight to be given to the evidence, than to
admissibility.

(142) In the end whether an assessment of the reliability of evidence
goes to its admissibility or weight may be academic for both a
practical and a theoretical reason. The practical reason is that
there is no Judge/jury separation in the Environment Court.
The theoretical reason is that, especially for an effect of
potentially high impact, the tests may be the same or at least
very similar. As we have observed, almost all evidence in the
Environment Court relates to the future and thus has an
hypothetical element. Before an hypothesis can be considered
by any Court, there must be a basic minimum of evidence to
support it. But in the case of any hypothesis about a high
impact risk a scintilla of evidence may be all that needs to be
established in the Court’s mind to justify the need for rebuttal
evidence. In other words that evidence, slight as it may be, is
enough to raise a reasonable doubt in the mind.

(143) However we think Mr Hearn is quite wrong in going as far as
he does. The other concepts he wishes to throw out must be
crucial to the weight to be given to the evidence of the various
experts. |

(144) In assessing the expert evidence (including rebuttal and
cross-examination) on any issue we have to take into account -
and evaluate (inter alia) the following factors:

(1) the strength of the qualifications and the duration and quality
of the experience of each witness;

(2) the reasons for each witness’ opinions (and their consistency,
coherence and presentation);

(3) the objectivity and independence of each witness and the
comprehensiveness of their evidence — for example whether
they have identified and taken into account matters which do
not favour their opinion;

(4) there is an identification of and general acceptance of the
science of methodology involved; and

(5) Especially for “hard” science — the research or papers
referred to by the witnesses in reaching their opinions, with
respect to whether:3¢
(a) the techniques used are reliable;

83 Section 276(1)(a) of the RMA.
84 Loosely these are the Daubert criteria.
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(b) the error rates are known and published (and the research
is shown to be statistically significant);
(c) the research or papers have been published;
- (d) the research or papers have been subject to peer review;
(e) the research is repeatable (and has been replicated).

(145) Not all those aspects or even all parts of them need to be met
— they are criteria for measuring the weight to be given to the
specific evidence when making ﬁndmgs Factors (1) (3) may
be the only relevant ones for expert opinions which are only
“science” in the softest sense eg town planning and resource
management. Factor (4)%5 comes into play more for the social
sciences, physicians, epxdemxolog:sts and ecologists. All of
factors (1)-(5) are necessary in the evaluation of some
ecological evidence and all hard science.

(146) It must be borne in mind that no party alleging an effect
relevant to the Act has to prove causation on the balance of
probabilities as in a civil trial (ie in the “toxious tort” sense).
That is because: |

Questions involving the environment are pamcularly prone to
uncertainty. Technological man has altered his world in ways
never before experienced or anticipated The health effects of
such alterations are often unknown, sometimes unknowable.
While a concerned Congress has passed legislation providing for
protection of the public health against gross environmental
modifications, the regulators entrusted with the enforcement of -
such laws have not thereby been endowed with a prescience that
removes all doubt from their decision making. Rather,
speculation, conflicts, and theoretical extrapolation typify their.
every action. How else can they act, given a mandate to protect
the public health but only a slight or non-existent data base upon

which to draw 786
That uncertainy entails that:

A risk may be assessed from suspected, but not completely
substantiated, relationships between facts, from trends among
facts, from theoretical projections, from lmperfect data, or from
proactxve prehmmary data not yet certifiable as “fact”.¥’

(147) The reason we can take into account risks assessed in such a
way is the presence of s 3(f) in the Act, as we discussed earlier.
To fall within s3(f) of the Act as a potential effect of low
probability and high potential impact an effect must not be
simply an hypothesis: there must be some evidence supporting
the hypothesis. This evidence may consist of at least one of:
(1) consistent sound statistical studies of a human population; or

(2) general expert acceptance of the hypothesis; or

85 Foran xllummatmg discussion of all these factors — but (3) and (4) especially — see
the dissenting opinion of Circuit Judge Davis in Moore v Ashland Chemical Inc
No 95020492 (14 Aug 1998).

86 Ethyl Corporation v Environment Protection Agency (Federal District Court,
District Court of Columbia) (1976) S 41 F 2d 1.

87 Reserve Mining Co v EPA 514 F 2d 492 (1975)(8th Circuit of Appeal).
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(3) persuasive animal studies or other bio-mechanistic evidence
accompanied by an explanation as to why there is no
epidemiological evidence of actual effects in the real world;
or

(4) (possibly) a very persuasive expert opinion.

It is important that the evidence need only fall into one of
the categories before the Court will take it into account — if
there was evidence falling in all four then the hypothesis would
be established “hard” science. As we have attempted to
explain, the purpose of s 3(f) and the proactive, precautionary
approach of the Act is to act in anticipation where possible.

(148) For legal purposes a sound statistical (epidemiological) study is
one which:

(a) uses reliable techniques;

(b) establishes its margins of error (and is statistically
significant);

(c) preferably has been published,;

(d) has been peer-reviewed; and

(e) preferably has been repeated and had its results replicated.

It does not have to be generally accepted because the
research may be establishing a new concept. Although a
scientific theory may be:

generally accepted within the scientific community, that does not
mean that a Court in making findings of fact on material of
probative value should treat another scientific view outside the

mainstream as without substance.88

For example, in this case there was a suggestion that “normal”
dose-response relationships might not apply to exposure to
RFR. There might be resonance phenomena so that if the
wavelength of the RFR was a little smaller than the size of
human cells (or cell-components) there might be a greatly
increased effect on the cell or relevant part. In fact there was
not nearly enough evidence of resonance phenomena for us to
be persuaded they result from RF radiation. It is unlikely that
one study would be sufficient, if only because the ability to
repeat the study and its replication are important criteria for
credibility.

(149) There need not be sound statistical evidence of a hypothetical
effect if there is general expert (scientific) acceptance that it
will occur. Catastrophes such as earthquakes can be predicted
but not yet with an accuracy that is practically helpful. If
scientists were agreed that a large asteroid might hit the earth
humans might prefer to take precautionary action against it
rather than wait for Armageddon.

(150) Persuasive animal studies could support a hypothesis if there 1s
also an explanation as to why there are no symptoms actually
demonstrated in human populations. This is conceivable: for

88 Daubert v Merrell Dow Pharmaceuticals Inc 509 US 379, 125 L Ed 2d 469; 113
S Ct 2786.
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example there may be a long latency period before any effects
become patent. But usually there would need to be at least
some epidemiological evidence in support of the studies.

In exceptional cases a very persuasive expert opinion might
sufficiently support an hypothesis. This is unlikely to occur in
respect of health issues such as we are considering here, but not
all potential environmental effects have the same research
lavished on them as human health effects. In such cases it
might be appropriate to trust an expert notwithstanding lack of
statistical evidence, although in such a case one would likely.
want there to be general acceptance of the ‘methodology used
within the scientific discipline involved.

‘Chapter 6: Adverse Health Effects (s 104( 1)(a))
Submissions on adverse health effects

(152)

(153)

As will be apparent from our summary of the evidence called
for the parties, the issue as to whether exposure of the school
community to RFR at athermal levels could induce adverse
health effects was traversed both at the epidemiological level
and at a bio-mechanistic level and the latter included both in
vitro and in vivo studies. : -
Counsel made wide-ranging submissions in respect of the

“evidence on health effects. We trust that the essential points

they made are traversed in our consideration of effects that.
follows. However, one issue was raised in the written
submissions that never arose at the hearing at all. Mr Hearn
submitted that a quotation from a book by Messrs Garrick and
Gekler (an interpretation of Dr Elwood’s opinions presented in_
Elwood (1988)) was inconsistent with Dr Elwood’s evidence.
In response counsel for Telecom pointed out that this
submission is based on two flawed assumptions on which
Dr Elwood should have been cross-examined. These
assumptions were that:

(a) the text properly reflects the views of the Professor; and
(b) the interpretation of Garrick and Gekler was fully within the

knowledge of Dr Elwood.

We agree that Dr Elwood should have been
cross-examined on the passage quoted by Mr Hearn in his final
submissions, and in the absence of such cross-examination we
are not prepared to find that the quotation affects the credibility

of Dr Elwood.

Assessment of the epidemiological evidence

(154)

Our assessment of the witnesses on epidemiology is as follows.
First, for Telecom Dr Elwood’s evidence was carefully
constructed and balanced. He satisfied us — subject to any
evidence on the other side of the scales and we come to that
shortly — that the risks of adverse health effects on humans

such as:
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e sleep disturbance;

e learning disabilities;

e cancers, specifically childhood leukaemia;

e reproductive difficulties,
are very low indeed. We are reinforced in our conclusions
about Dr Elwood’s overall carefulness®? and objectivity by a
passage in cross-examination by Mr Hearn:

Q. Would it be fair to say that means you are looking at [the issue
of adverse health effects] on the balance of probabilities, more
likely than not?

A. No, I don’t think so. The term is used less precisely and
my threshold for accepting that there would be a hazard would be
much less than the 50 per cent threshold implied by your phrase.

Q. Well there may be argument and submissions about what
is the appropriate phrase but I wish to put it to you whether you
are saying that in your opinion it is not possible there will be
harmful effects? :

A. I have already stated that one cannot prove using that
term to mean [with] complete certainty the absence of an effect
of anything but my opinion is that in the normal use of the word
I am as certain as is reasonably possible that there will be no

adverse health effects.

That passage shows Dr Elwood was considering potential
effects of low probability but high potential impact ie adverse
health effects as required by the Act. He was not, as Mr Hearn
submitted, applying a “balance of probabilities™ test.

(155) As for the SPS witnesses, Dr Beale gave an overview of some
epidemiological and bio-mechanistic studies. We are however,
concerned with a lack of objectivity and balance in Dr Beale’s
evidence. He reported some findings from research in a way
that supports the hypothesis that exposure to RF radiation
causes health problems when the report of the research
specifically disclaims such a conclusion. For example of the
Skrunda study he wrote in his evidence-in-chief:

thus, the results supported a hypothesis that chronic radiation
exposure resulted in impairment of nervous function.

But the authors’ own conclusion states:

. . . at present we can only state that the children living in the
exposed zone in front of the Skrunda RLS performed worse in
the psychological tests given than the children living behind the
RLS and even worse again compared,with the control group. The
validity of the statement that the RF field at Skrunda has caused
these differences can only be claimed with continuous and
accurate assessment of dose, and close to exact standardisation of

subjects.?”

89 With two exceptions: he consistently misspelt “Skrunda” as “Skrundra” which is
more euphonious to an English speaking ear but wrong; and one or two of his
references to exposure levels in studies were incorrect because he used wrong units.
90 Kolodynski et al (1996).



NZRMA Shirley Primary School v Telecom Mobile 113

(156) Dr Beale noted the results of the Sutton Coldfield study but did
not point out that it was a cluster study, nor that the authors’
conclusion was that “no causal implications regarding radio
and TV transmitters can be drawn from this finding, based as it
is on a single cluster investigation”. *!

(157) One point in Dr Beale’s evidence was that because 44 out of 66
research papers show “statistically significant effects on some
aspect of nervous system or behavioural function” we should
regard the risks of the cellsite as unacceptable. There are a
number of difficulties with such an approach. First, as
Dr Elwood pointed out, the 67 per cent result9? referred to by
Dr Beale is artificial: the 66 papers referred to investigated
many more than 66 effects. Dr Beale himself recognised the
other criticisms of relying on the research papers he referred to.
He emphasised that the animal studies were not used in setting
the ANZ Standard (or at least its predecessor) because:

(1) Effects in animals are not necessarily indicative of health
problems in humans given equivalent exposure.

(2) It is not known how small exposure must be to avoid these
effects (ie the threshold for these effects has not been
identified). ’ ‘

(3) Some of these effects have yet to be confirmed by replication.

(4) The mechanism by which radiofrequency exposure could
cause such effects is not agreed or well understood.

(158) He seemed to have, in effect, three reasons for considering
such studies might nevertheless be relevant:

(a) The old NZ Standard (NZS 6609 now replaced by the ANZ -
Standard) referred to (only to reject) animal studies published
prior to 1985. In cross-examination he accepted that that is
unlikely to be correct. He also accepted that the ANZ
Standard now in force, on an interim basis, was up to date
when published. v

(b) More recent animal studies — especially Dr Repacholi’s
study — suggested adverse health effects might occur. We
return to these studies shortly.

(c) In conclusion it would seem premature to rule out the
possibility that prolonged exposure of humans to cellsite
radiation would result in cancers.

This last reason is the no-risk fallacy we referred to at the
start of Chapter 5. Any scientist should know that except in a
tautological (and therefore uninformative) sense we can never
rule out possibilities altogether. The practical issue is always
how low is the risk of cancer.
(159) But we consider that the studies Dr Beale relied on cannot be
useful for us for the additional reasons that:
e Dr Beale’s statistics are artificial as we have said;

91 Dolk (1997b), p 8.
92 44/66 = 66.67 per cent (approx).
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e there may be statistically significant results in the papers not
referred to which are negative;
* there is no assessment by Dr Beale of the quality of the studies

and results; and
¢ physiological changes do not necessarily have an adverse

health effect.

(160 As far as Dr Hocking’s evidence was concerned, while in some
ways we were impressed with his sincerity as a witness there
were a number of ways in which he significantly, if
unconsciously, showed bias or at least inconsistency in the
matters he took into account in reaching his opinion:

(a) He acknowledged in his paper®? that confounders had not
been adjusted for but in his evidence implied that they had.

(b) While he stated that “the number of proven causes of
leukaemia are few” he did not acknowledge, or perhaps
recognise that the number of factors much more likely to
cause leukaemia is considerable (as Dr Elwood demonstrated
to our satisfaction).

(c) He suggested that different frequency ranges or pulses might

- have different (adverse) effects, without acknowledging that,
if that were true, it would remove the validity of some of the
studies he relied on since, as Dr Elwood pointed out: “only
results on the precise frequency ranges used in this cell . . .
site could be used to predict its effects.”

(d) He ignored the study of childhood leukaemia in San
Francisco.%* That study was thorough, used accepted
techniques, was published in a reputable journal and showed
negative results. )

(e) Similarly he stated that a study in Poland was the only study
of military personnel working with radar but ignored a US
Naval study which came to different conclusions.9
Dr Elwood expressed major concern about bias and
inaccuracy of the Polish study® in his evidence-in-chief but

- Dr Hocking accepted it uncritically.

(f) Dr Hocking failed to observe any limitations of the Skrunda
study (see para46 of this decision).

(g) Finally Dr Hocking recognised no weaknesses in the
Schwartzenburg study (again see para46). The Woodward
Report®7 points out that:

[Slelf-reported insomnia is a very imprecise measure of sleep
quality and is prone to reporting bias.

Nor did he acknowledge the researchers’ conclusion that: “the

93 Hocking 1997, p 8.

94 Selvin 1992.

95 Robinette et al (1980) Effects upon health of occupational exposure to microwave
radiation (radar) Am J Epidemiol 112, p 39-53.

96 Szmigielski (1996) Cancer Morbidity in subjects occupationally exposed to high
JSfrequency electromagnetic radiation The Science of the Total Environment 180,
p9-17.

97 p 23.
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effect of EMF if really present however, is not very strong
» 98
(161) In conclusion, in relation to the epidemiological evidence we
hold that the papers relied on by the SPS witnesses are all
flawed as to technique and many are biased. The evidence of
these two SPS witnesses is weakened by the failure of eye
witnesses to acknowledge unequivocally in their evidence the
defects in the research on which they rely. Further none of the
“witnesses for SPS gave a balanced picture to the Court by
referring to papers which show a neutral or negative effect on
human health from exposure to RFR, let alone explaining how
or why such studies — Dolk (1997b), Knox (1977), Selvin
(1992), should not be considered.

Assessment of biological/causative evidence

(162) As for the biological causation level of adverse health effects
we heard from two witnesses exclusively on this issue,
Dr Meltz for Telecom and Dr Cleary for SPS. In addition
Dr Beale included a brief section on this issue in his evidence.
The most comprehensive and systematic evidence was that of .
Dr Meltz. He came across as a thorough and sincere witness
who gave an objective assessment of all important aspects of_
his area of research. He was criticised by SPS counsel for.
making an error in one of his published papers. But he -
acknowledged it in his evidence-in-chief by referring to the
correction in his bibliography. We consider that one calculation
error in a paper of Dr Meltz’s (he was not the principal author)::
does not detract from his extensive qualifications and,:
experience to comment on fundamental scientific methodology
used by others in his area of expertise. We have already quoted
Dr Meltz’ overall conclusions. In summary they were that:

the accepted, repeated and credible evidence indicates that
without the heating associated with high level exposures no
biological effect has been confirmed as indicating even a
potential adverse health effect.

(163) Against that Dr Cleary gave us his opinions that:

(a) in vivo studies of long-term exposure to low intensity
microwaves “provide evidence of deleterious non-thermally
induced alterations”; _

(b) in vitro studies provide “unambiguous scientific proof that
RF and microwave radiation can induce non-thermal changes
in cell physiological functions, including most significantly
the rate of cell proliferation”.

(164) The fundamental difference between Dr Meltz and Dr Cleary
was that the first referred to both research which suggests there
are adverse health effects from long-term exposure to RFR and

98 Altpeter et al (1995) Study on health effects of the shortwave transmitter station of
Schwartzenburg,  Berne,  Switzerland (Major  Report)  Bundesamt fur
Energiewirstschaft (Federal Office of energy), Berne, pp 1-152.
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that which do not. By contrast, Dr Cleary, in his
evidence-in-chief, referred only to papers which suggest there
are adverse health effects. In cross-examination Dr Cleary was
asked:

Would you characterise your evidence as being fair and balanced
in terms of an examination of the issue of RF exposure and risk?

He replied:

It is difficult for me to answer the questioninterms. .. of ... fair
and balanced. The information I summarised in my statement of
evidence was directed towards a scientific question. Now
whether this involves concepts of faimess and balance — I
cannot relate to those terms. The information that I summarised
again is addressing the issue of non-thermal effect of microwave
radiation have been reported in the literature.

(165) We were concerned about that answer because it sounded
evasive. In addition, in so far as his evidence related to the
hypothesis that exposure to RFR causes adverse health effects
at athermal levels, there are two other aspects he should have
looked at:

(a) if testing the hypothesis scientifically, he should have looked
at the research indicating it is not true, as well as the research
indicating that it is; and

(b) adequate research should be able to show some sort of.
dose-response relationship (even if it is not in a straight line).

(166) Dealing with those points in the context of this case, none of
the studies relied on by Dr Cleary show any sort of
dose-response relationship — as he acknowledged. Secondly,"
even if he did not understand what a “fair and balanced”
approach to the scientific data would require he should have
understood the need to look at data which does not confirm the
hypothesis that at certain athermal levels of exposure to RFR
adverse health effects will occur. Dr Cleary did not do that.

(167) In passing we should note that Dr Cleary quotes Dr Repacholi
as writing:%°

I believe this is the first animal study showing a true non-thermal
effect.

That was quoted without any explanation of the apparent
inconsistency with the Chou (1992)!'% study or those of
Szmigielski et al. (1989)10! already relied on by Dr Cleary.
(168) There have been two recent studies which he did not refer to in
his evidence-in-chief. One was by M R Frei et al!%2 who
exposed 100 cancer prone mice to RFR of 2450 MHz (in
circularly polarised waveguides) over 18 months for 20 hours

99 Repacholi (1997).

100C K Chou et al (1992) Bioelectromagnetic, 13, p 460-496

101 S Szmigielski et al (1989) Electromagnetic Biointeraction, p 89.

102M R Frei et al Chronic exposure of cancer prone mice to low level 2450 MHz
radiofrequency radiation Bioelectromagnetics, 19, p 20 [called Frei (1992)].
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per day. The whole body SAR was 0.3W/kg. Another 100 mice
were sham-exposed. According to Dr Meltz the results reported
in Frei (1992) were that the chronic exposure did not affect:
mammary tumour incidence;

latency to mammary tumour onset;

mammary tumour growth rate; and

animal survivorship when compared with the sham-irradiated
controls. _

When the Frei (1992) paper was referred to Dr Cleary in
cross-examination he did not criticise the methodology but said
that the experiment it described was conducted under
conditions different in terms of frequency of irradiation. While
we understand that — the Frei mice were exposed to 2450
MHz as opposed to the 870-890 MHz which the cellsite will
emit — that answer is almost a throwaway in that it suggests
only evidence of experiments at 870-890 MHz could be
relevant. Yet neither Dr Cleary nor any other witness for the
school claimed that, presumably because they relied on other
~ studies at different exposures in support of their opinions.
(169) An illustration of why Dr Cleary did not claim that, and

another example of Dr Cleary only considering evidence for
his hypothesis, was his statement in his written rebuttal
evidence relating to the question whether children exhibit
heightened sensitivity to adverse health effects from
microwave exposure. He said: :

® & o o

... there has been a consistent association of residential exposure
to 50 or 60 Hz magnetic fields and leukaemia incidence in
- children. This is not the case for residential exposure of adults to

such fields.

There are apparently nine or more studies which show such an
association, although these have been criticised for the
unreliability of their techniques. A recent study by M.S. Linet
et al'®3 and known to Dr Cleary summarised its results as being -
that the risk of childhood leukaemia was not linked to magnetic
fields. Again when that was put to him in cross-examination he

said:

I don’t think the outcome of one study changes my view in terms
of the consistency of the findings.

and, rather inconsistently:‘

[Linet (1997) should be given] the same weight as placed on all
research in this particular area.

We consider a much fairer and more considered assessment of
Linet 1997 is in the ICNIRP guidelines!®4:

The size of this study is such that its results, combined with those
103 Residential exposure to Magnetic fields and Acute Lymphoblastic Leukemia in

Children New England Journal of Medicine 337:1 [Linet (1997)].
104 p 499.



118

(170)

(171)

(172)

Environment Court ‘ [1999]

of other studies, would significantly weaken (though not
necessarily invalidate) the previously observed association.

Further it needs to be remembered that power lines and electric
cabling transmit at extra low frequency (ELF) which is very far

from the cellsite frequencies.

Turning to in vitro research Dr Cleary’s own research may
show evidence of RFR induced change, but not that it is
harmful. However, his studies are nearly incomprehensible to
us and despite being given time to file a rebuttal statement and
the opportunity to explain his views to us after Dr Meltz’s
evidence, Dr Cleary failed to articulate his methodology in a
way we could understand. Dr Meltz criticised Dr Cleary as
redefining science in his description of the cell-cycle of
mammalian cells, and that is how it looked to us. Again
Dr Cleary did not refer to any paper which showed results
consistent with his.

Dr Cleary concluded that:

recently conducted epidemiological studies as well as studies of
microwave radiation effects on experimental animals and on
mammalian cells provide consistent and convincing evidence of

non-thermal exposure effects.

But we have to consider the limited material that led him to this
conclusion. It is also of concern that he referred to
epidemiological studies when in his introduction he stated that
he would leave those studies to other witnesses, and consistent
with that he does not refer in his evidence-in-chief to a single
epidemiological study. His final reliance on unspecified
epidemiological studies undermines the objectivity of his
evidence.

Dr Meltz criticised Repacholi (1997) (mentioned by Dr Cleary
for the school) concluding that the study should not have used
the methodologies or the strain of mice it did. His criticisms
were:

(1) Within one year after initiating treatment with the chemical
carcinogen used on the Ep-Pim 1 strain of mice it has been
reported lymphoblastic lymphomas appear in a large number of
the animals. However the study by Repacholi et al continued the
treatment for up to 18 months. As the animals aged a different
type of tumour, a follicular lymphoma (known to occur with age
in inbred mice strains), appeared in the mice. With more of those
tumours arising in the RF exposed animals the conclusion could
be drawn that this was due to RF exposure. It appears to have
been overlooked that after one year of the treatment the authors
of the study did not see a statistically significant difference in thc
number of lymphoblastic lymphomas in the RF exposed group as
compared to the control group.

(2) There was no positive control treatment group. Without
a positive control and without historic negative controls (which
would indicate the appearance of follicular lymphomas with age
in the mice) the study results (other than the absence of
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lymphoblastic lymphoma induction) are meaningless.

(3) There should have been a full histopathological
examination of all those animals terminated at the end of the
study. This may have shown the expression of the follicular
lymphoma in a way that may have eliminated any statistical
difference between thc RF exposed groups and thc control
groups.

(4) It is important in animal studies to make sure the animals
are pathogcn free however there was evidence of a lethal renal

 disease in the mice. The bedding should have been changed more
frequently to minimise the stress to the animals due to ammonia
build-up and there should not have been five animals in a cage
during exposure. Stress can lead to an earlier appearance of
follicular lymphomas. Closer monitoring should have occurred
so that dead animals could have be removed soon enough to
allow successful pathological examinations. .

(5) The exposure of each animal in the cage was dependent
on reflections and scattered radiation from the other animals in
the cage. When animals died, they were removed and not
replaced, making the dose to the other amrnals different than
originally calculated

There was no good answer to any of these criticisms from the
witnesses for SPS.

Mr Hearn, for SPS, criticised Dr Meltz for only considering a
small proportion of the fotal of bio-mechanistic studies of the
effects of exposure to RFR. This criticism has some force
especially since Dr Meltz himself had criticised Dr Cleary for
only considering ten papers out of 17 referred to in Dr Cleary’s
evidence-in-chief. However, Dr Meltz himself had considered
many more papers and his evidence was balanced in that he
went out of his way (so it appeared to us) to examine the
research which suggests there may be effects from exposure to

RFR.

Is there a significant risk of adverse health effects from the proposed

RFR?

(174) If there are adverse health effects hom the RFR discharge then

they can only be effects within s3(f) of the Act — that is

potential effects of low probability but high potential impact. It

was common ground that ordinary risk assessment showed “no
risk”. Applying the tests for s 3(f) effects which we set out in
Chapter 5 we find there are hypotheses that exposure of the
school community .to the proposed RF radiation might cause:
leukaemia or other cancers:

sleeplessness:

learning disorders:

harm to foetuses.

Is there enough evidence to establish these hypotheses to the
very limited extent we require to establish them as effects
within the meaning of s3? It will be recalled that the
alternative evidential criteria include: '
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(1) sound consistent statistical studies of a human population;

(2) general acceptance of the hypothesis;

(3) persuasive animal studies or other bio-mechanistic evidence

accompanied by an explanation as to why there is no
epidemiological evidence of actual effects in the real world;
or :

(4) (possibly) a very persuasive expert opinion.

(176) No one claimed that there was general acceptance of the idea
that RFR causes athermal effects at the intensity emitted by the
cellsite. The most that SPS could claim are the careful
concessions by Dr Black in his rebuttal evidence. He said:

6. . . . Dr Beale states that there are “numerous studies on
animals that show adverse effects of brief radiofrequency
exposure at levels much lower than the thermal threshold and
which appear to be unrelated to the significant whole-body
heating that occurs at higher levels of radiation”. I agree with
that statement. It underscores why Standards are set at a large
margin below this “thermal threshold” which occurs at a specific
absorption rate (“SAR”) of 4 watts per kilogram. For example,
the NZ Standard is set at 1/50th of that thermal threshold.

- 7. The vast majorty of these animal studies show effects
which occur at levels above 1/10th of the thermal effect
threshold, which accounts for some Standards (like those in the
UK and Japan) that are set at this level.

8. It is also important to note that the vast majority of
experimental results showing effects at levels below 1/10th of the
threshold (ie below 0.4 watts per kilogram) are not studies on
whole animals. The effect of a signal falling on an isolated tissue
sample is altogether different from that on a whole animal, and
accordingly the levels are meaningless in terms of whole body

exposure.

We find that Dr Black accurately portrays the general scientific
view of the research, for example as portrayed by ICNIRP and,
directly to us, by Dr Meltz. There was no expert witness who
persuaded us that the mainstream of thought is wrong and that
their research is right. So the only doors left open for the
finding of adverse health effects from athermal RFR at cellsite
levels are the presence of sound epidemiological studies and/or
the bio-mechanistic studies.

(177) On the epidemiological evidence given to us we find that all
the studies quoted to us-as support for the various hypotheses
of adverse health effects were flawed!%5 although at least the
authors of the Sutton Coldfield study!'® admitted the
limitations of that study which is why they delayed publication
until they published their later study. The leukaemia studies in
particular were far less convincing than the studies which

105 Hocking (1996); Dolk (1997a).
106 Dolk (1997a).
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showed no significant association between RF discharges and
cancer.!?7

(178) As for the existence of animal studies these suffered from a
number of defects also. There was no attempt to explain why
there was no or little epidemiological evidence of actual
adverse health effects. In the absence of such explanation the
usefulness of animal studies is very doubtful.!®® In addition, as
we have already pointed out, the existence of effects does not -
necessarily mean they are harmful. As Dr Repacholi himself
has recently written of animal studies:

It is questionable whether reported “effects”, even if
substantiated, can be considered to represent evidence of a
hazard simply because the significance of the effect for the

organism is not understood.
.. . Not all biological effects of exposure are necessarily

hazardous; some may be beneficial under certain conditions.'®

(179) It was a key part of the school’s case that there may be adverse
effects within the meaning of s 3(f), that is “potential effects of
low probability but high potential impact”. As we suggested in
Chapter 5, the first use of the word “potential” shows that it is
not proven actual effects that need to be considered but also
scientifically possible effects established to our satisfaction
under the criteria listed in para 147. It is at this point that
Mr Gould’s submission, that there is no evidence of adverse
effects, falls down. We hold: _

(a) that there is very tenuous epidemiological evidence of some
possible adverse health effects (effects on learning and sleep);

(b) that on our subjective assessment these effects are of very
low probability; and

(c) that the effects may be of relatively high potential impact (but
not of the devastating impact that cancers would have).

So there are adverse effects within the meaning of s 3(f)
“but only in a very weak sense.

(180) In conclusion we hold that:

(a) the risk of the schoolchildren or teachers at the school
incurring leukaemia or other cancer from RFR emitted by the
cellsite is extremely low;

(b) the risk to the pupils of exposure to RFR causing sleep
disorders or learning disabilities is higher but still very
small.1t0

To avoid confusion we emphasise that this is not a
scientific assessment of risk. That is impossible in the present

107 Selvin (1992); Dolk (1997b), Knox (1977).
108 There is a significant jurispurdence on this in the USA - see for example: General

Electric Ltd v Joiner 118 S Ct 512. ,
109 M H Repacholi (1998) Low-Level Exposure to Radio Frequency Electromagnetic

Fields Bioelectromagnetics 19, p 1-19.
110 Taking a relatively arbitrary figure, just to give an idea of what we mean: very

small = | in a million (ie | x 106).
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state of knowledge. We respectfully agree with ICNIRP that:!!!

Overall, the literature on athermal effects . . . electromagnetic
fields is so complex, the validity of reported effects so poorly
established, and the relevance of the effects to human health is so
uncertain, that it is impossible to use this body of information as
a basis for setting limits on human exposure to these fields.

Our assessment is of the risk which we must assess as an
effect (or product of effects) under s 5(2) of the Act. It is a
reasonable assessment of the risks on the evidence presented to
us.

Chapter 7: Other Effects [s 104(1)(a) continued]
Adverse psychological effects '

(181) In respect to claimed psychological effects the principal
evidence for the school was that of Dr Staite, and to a lesser
extent that of Dr Beale. With respect to Dr Staite’s evidence
Mr Fougere set out the requirements for survey validity (see
Chapter 5 above and the discussion of Imperial Group plc v

* Philip Morris Ltd) and then stated that none of the required

criteria were met by Dr Staite’s survey. Mr Fougere
recommended that the Court exercise “extreme caution” in
considering this evidence. His main concerns about the survey
were:

(1) The methodology did not describe that the sample used
represents any wider community. In fact Dr Staite clearly
approved of the concept of focusing on “information-rich” cases
— in this case that meant interviewing those with the strongest
concerns about the tower. This approach may be correct for
research designed to develop a theory but not to make a
conclusion on the widespread adverse psychological effects;

(2) The sample size was small. There were only a few
interviews; ‘

(3) There is no copy of all the questions asked in the survey
nor all the results obtained. It is not known whether he asked all
those interviewed the same questions;

(4) If he did ask all those interviewed the same questions
then he was asking standard 3 and 4 pupils very complex
questions and it would be safe to assume their comprehension of
the questions would be jeopardised,

(5) From the way Dr Staite presented his evidence it was
impossible to determine whether the questions he asked in his
survey were leading. He says that one question. was “What
negative psychological states such as anxiety and depression, in
your mind, will be experienced by you along with your fear of
future illness in respect of the cell tower?” This is a leading
question assuming “negative psychological states™;

(6) The presentation of results is too unstructured to allow
formal evaluation by a third party which is unsatisfactory; and

(7) There is no dependable data to make conclusions on

111 ICNIRP Guidelines, p 507. .
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wide-spread effects.

(182) In Chapter 4 we covered Dr Staite’s evidence in some detail to

give its flavour but we have to say we are troubled by it. This
is not only because of the dubious validity of the survey on
which it is based but for other redsons as well. Examining it as
a whole and including the cross-examination, it has three rather
disconnected parts: a theoretical review of some relevant
psychological literature; a long summary of his survey of the
parents; and a short final overview. In particular there was little
apparent connection between his review and his survey.

(183) In addition many pages of his evidence about his survey were

(184)

(185)

(186)

full of hearsay. He included many comments from parents,
teachers and children, sometimes in quite colourful language,
giving their perceptions of thec Telecom proposal. As far as his
summary was concerned, he did not attempt to link his
theoretical evidence with his survey. There was a major
implicit assumption that there are adverse effects from the
cellsite. - ‘ o

Telecom’s counsel submitted that the Court should be guided
by the Telecom decision''? where the Court said that it did not
think that “social angst and lack of well-being in the
community affected by the proposal” was a material
consideration in coming to its decision. Counsel also quoted
Dr Zelas who said: o

__if a child is anxious or fearful of going to school when there
is determined to be no “real” reason for this, educators do not
propose that the child avoid the perceived threat and remain at

home.

In respect to Dr Staite’s assertion that “. . . a psychological
effect did in fact exist in the minds of the people and
community” counsel pointed out the criticisms by Dr Zelas and
Mr Fougere of Dr Staite’s study. Mr Gould also referred to the
opinion of Dr Beale that the Shirley community would suffer
“indirect effects mediated by stress”. He submitted that should
be given little weight as the hypothesis lacked any foundation
of fact or actual research. In contrast he said there was the
evidence of Dr Black and Mr Jennings who made inquiries in
schools close to where cell sites are located and found evidence
of a lack of anxiety and concern.

Counsel opined that to the extent that claimed anxieties and
fears do exist there is evidence of misinformation and therefore
Telecom should be followed and anxieties and fears not
founded on any plausible health risks ought not to be taken into
account. Counsel submitted that Mr Hearn was not correct in
suggesting that it would have been valuable for Dr Zelas to
speak to those in the community. The purpose of her evidence
was to deal with broad issues not to express opinion on the

112 Planning Tribunal, W 165/96, 15 November 1996, pp 11-12.



124 Environment Court ‘ [1999]

state of mind of any person. Mr Hearn cited the case of
Meadow Mushrooms Ltd v Paparua County Council''*. He
referred to the passage!!4 where the Board!!>:

. . . observe[d] that the health of the community, which is one of
the factors mentioned in s 18 of the Town and Country Planning
Act 1953, is not necessarily restricted to physical health.
Whether or not it is psychological there is no question that a
large number of the residents of -Prebbleton appear to fear
methyl-bromide gas and associate illnesses they have suffered
with the proximity of that gas. Fear of exposure to a cumulative
poison, whether physical damage is or is not caused thereby, is
a very real factor in relation to normal health and wellbeing. [Our
emphasis.]

Counsel for Telecom submitted that case is different on the key
matter at issue: the fact that with cellsites any anxiety is not
based on any scientifically plausible health risk.
(187) There is an issue as to whether fear or other psychological
| effects are effects we can take into account. Duncan v Thames
Coromandel District Council''® recognised that under the
Town and Country Planning Act 1977:

It is proper to pay some regard to fear of the unknown. Fear for
safety, and of the unknown, impinges upon psychological health,
and that is part of total health.!!?

That passage was quoted in a leading town planning case
under the Town and Country Planning Act on the introduction
of LPG tanks to Auckland: Liquigas v Manakau City
Council.''# That decision stated: v

We accept that a land use which causes so great an extent of fear
or worry about danger and stress as to affect the mental health of
members of the community generally (rather than individual
persons who may be more fearful than people generally) may
properly be a consideration in land use planning. However, there
was no evidence on which we could find such circumstances in
this case. We will concern ourselves directly with the question of
the safety of the community, in the expectation that if safety is
properly provided for, the mental health of the community will

not be affected.!t®

(188) We have to consider whether that is the appropriate approach
under the RMA or whether the more robust position adopted in
the Telecom!20 decision is correct when it stated:

social angst and lack of well-being in the cOmmunity affected by

113 (1977) 6 NZTPA 327.

114 p 333.

115 The Town and Country Planning Board: a predecessor of the Environment Court.
116 (1980) 7 NZTPA 233.

117 p 240.

118 (1983) 9 NZTPA 193.

119p 218.

120W 165/96, p 11-12.
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the proposal . . . cannot be a material consideration.

(189) One aspect of the Town and Country Planning Act cases
(especially Liguigas) which is clear is that the importance of
the fear or psychological element is very dependent on the
objective assessment of the risk:

What is called for is an assessment of the risk and the
consequences of the proposal before us. In making that
assessment we must endeavour to hold a balance between being
unduly timorous in the face of danger, however remote, and

 being callous about other people’s safety.!?!

(190) In our view if a Council or the Court finds that there is an
unacceptable risk of adverse physical health effects then it is
likely to refuse consent anyway. If the risk is acceptable then
the fears of certain members of the community or even of
sufficient people to be regarded as a “community” would be
unlikely to persuade the Council or at least the Court that
consent should be refused, because the individual’s or the
community’s stance is unreasonable. It is not irrational as we
shall explain later, but it is unreasonable. Thus we do not go
quite as far as the Telecom case in saying that fear is not an
effect to be taken into account. We consider it is, but whether
it is an effect which should be given any weight depends on the
assessment of the risk. o

(191) This, as we understand it, was the approach taken in
Department of Corrections v Dunedin City Council'?2, That
case concemed the location of a periodic detention centre in
South Dunedin which was opposed by local businessmen: The

Court stated!23:

We accept that as a matter of law, the concerns expressed by the
several members of the South Dunedin Business Association
who gave evidence in this case, can be regarded as giving rise to
adverse effects on the environment, if they are substantiated.
Consequently, it is relevant to have regard to these concerns and

the evidence about them. ‘ ,
The guestion remains however, whether this evidence
establishes that there are likely to be such adverse effects on the

environment.

We consider the last sentence shows the difference between
this case and Meadow Mushrooms as relied on by Mr Hearn. In
the latter case the accumulation of heavy metals is a known
hazard to humans and other animals. So the fear of that hazard
may properly be taken into account. It was different in
Department of Corrections where the existence of adverse
effects on the environment had yet to be established, and in fact
was not.

121 Liquigas, p 220.
122 Environment Court, C 131/97, 22 December 1997.
123 Department of Corrections, p 21.
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(192) To summarise on the psychological evidence — on the SPS

(193)

sidle — we have the evidence of Dr Staite which we find
methodologically unreliable, partially incomprehensible (his
answers in cross-examination tended to be repetition of
psychological jargon) and inconsistent. On the other hand we
have Dr Zelas’ evidence which, while clearer and consistent, is
based on the assumption that there will be no adverse physical
health effects from exposure of the school community to RFR.
Parents who read her evidence might be offended because it
suggests they are irrational in their concems for their children.
Dr Zelas® approach seems both a little unfair, and simplistic.
We cannot agree that there is no risk to the school community.
There is some risk (although very small or extremely small for
leukaemia and other cancers). '

In the end we find all the expert psychological evidence
unhelpful. We had direct evidence about people’s fears of
exposure to RFR from enough parents and teachers to be sure
that a significant part of the school community is genuinely
concerned about, even fearful of, the effects. But whether it is
expert evidence or direct evidence of such fears, we have found
that such fears can only be given weight if they are reasonably
based on real risk.

Social and financial ‘eﬁ”ects

(194)

(195)

We have described Dr Brown’s evidence as to the probability
that parents would withdraw their children from the school. For
Telecom, Mr Fougere was highly critical of that evidence. He
was of the view that generally her survey failed to comply with
the requirements of a proper reliable survey. The first question
in Dr Brown’s survey was whether parents would consider
moving their child from the school, however when she came to
interpreting the results she spoke of parents who would move
their children. Mr Fougere said that invalidated the remainder
of the survey as this same confusion is implicit in the logic of
the two questions that followed.

He was also of the view that the sample was almost certainly
biased in that more of those who would consider moving their
child(ren) than other parents are likely to have responded to the
survey. Mr Fougere considered that since less than half the
parents to whom the survey was sent actually replied the
potential for bias in the sample (in overstating concern about

the tower) is important. Mr Fougere suggested we attach

minimal weight to Dr Brown’s evidence and we agree.
Accordingly the evidence of Mr Shand and Mr Walsey on
financial issues which was based on Dr Brown’s evidence can
also be given little weight.
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Visual effects

(196) In relation to visual effects, we accept that subjective value
judgments about the safety of cellsites have no place!?* in the
assessment of visual amenity. There is a chimney on the school
grounds that will loom larger than the cellsite mast from some
viewpoints. Further Ms Lucas, who gave evidence for the
school did not appear to have taken into account the new
slimmer mast. Her evidence was based on the proposal as put
to the Council. We prefer Mr Miskell’s evidence over
Ms Lucas’s both for those reasons and also because we '
consider the tower will not be an undue imposition on the view
from the school grounds. There is no visual conflict with -
surrounding development. We record that we ~would not
necessarily come to the same conclusions if the cellsite was
surrounded by houses. Its scale might then make it completely
out of proportion, and therefore inappropriate.

Beneficial effects

(197) Finally we should mention that there will be some beneficial
effects eg improved mobile phone coverage on the Telecom
network from the presence of the cellsite. As the Telecom
witnesses pointed out, the RF spectrum is a limited physical
resource under s 5 of the RMA. These advantages would be - .
nearly!2s insignificant if a scientific assessment of risk showed
that there was a real and unacceptable danger to the school
community. The advantage of recalling the benefits is that they

remind us of the wider context of this application which we ~

should take into account — that is the general exposure of the
wider population (including the school community) to RFR
from all sources. We will return to this issue'in our assessment
under s 105(1)(c) of the Act (Chapter 10). :

Chapter 8: Stamtory Instruments [s 104(1)(d)]
The transitional plan

(198) In the city section of the transitional district plan (“the
transitional plan”) the site is zoned Commercial Service
(“C/S”). This zone covers approximately seven separate titles
“(comprising approximately 5570 m?) on the north eastem
intersection of Hills Road and Shirley Road. Shirley Primary
School is located to the north east of the site. It is zoned
Residential 1 and designated for “Primary School” purposes.
Diagonally opposite the site is a Commercial 1 zone which has
been recently developed with a new shopping centre called
“The Dates”. The zone statement for the C/S zone states:

These zones generally adjoin shopping centres and are designed
to provide for service and small scale industrial activities which

124 See the Telecom decision, W 165/96.
125 The RMA may still require a cost/benefit analysis under ss 5(2)(c) and 7(b).
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mainly, although not exclusively, serve local needs and which
provide some local employment. These uses are often associated
with uses within adjoining Commercial 1 and 2 zones.'?®

(199) Activities permitted in the C/S zone include administrative,
commercial and professional offices, medical and community
facilities, service industries, places of assembly, parks and
recreation grounds, local taverns, service stations, public utility
substations and exchanges.'?” As the zone rules do not mention
radio communication facilities such as the proposed cell site,
the proposal is non-complying under s 374(4) of the Act.

(200) There are a number of performance standards in the C/S zone
relating to floor space, visual amenity, sunlight outlook and
amenities, access, parking and loading. Height is controlled
indirectly by recession planes where the site adjoins two of the
residential boundaries of the school.

(201) The transitional plan sets out what the development of
commercial centres shall have regard to in respect of design.
The list includes avoiding visual conflict with surrounding
residential development and providing landscaping to act as a
buffer between residential and non-residential uses where
necessary.!28 .

(202) We find that the proposed cellsite sits comfortably within the
objectives and policies of the C/S zone of the transitional plan.
It is the wire-less equivalent of a public utility such as a
telephone exchange which is a permitted activity. As we have
found in relation to visual effects there is no conflict with
surrounding residential development. We appreciate that the.
school is zoned “Residential” — although as 2 public work it is
obviously not used for residential purposes — but we
understand the recession planes for the cellsite are met in
respect of the school’s boundaries.

The proposed plan

(203) Under the Proposed Christchurch City Plan (“the proposed
plan”) the site is zoned Business 4 which is a suburban
industrial zone. Any activity can establish in this area as a
permitted activity providing it complies with all the
development standards and all the community standards.!?
Height is again controlled by recession planes and these are
relevant to the two boundaries adjoining cultaral zones.!30

(204) Chapter 9 of the proposed plan makes specific provision for
utility structures:

Rule 4.2.1 reads:

Application of these rules

126 Transitional Plan, para43 [p 119].

127 Transitional Plan, Ordinance, 43.1 para 43.1A-F [pp 119-120].
128 Transitional Plan, Scheme Statement, cl 26 [p 23].

129 Proposed Plan, vol 3, R 4.1.1 [p 3/17].

130 Proposed Plan, vol 3, R 425 [p 3/18].
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(a) These rules on utilities replace any zone rules which may
otherwise apply to utilities in zones through which utilities pass,
or within which they are sited unless specifically stated to the

contrary.!3!

So rather remarkably, the utilities rules generally replace
all other zone rules.
(205) Under Chapter 9 the facility is a discretionary activity:

4.4.2 Telecommunication and radio communication facilities
Any utility is a discretionary activity where it involves any
of the following:

(a) Erecting any telecommunication or radio communication
facility above ground level (including any mast, antenna,
tower, or support structure) which is:

(i) so designed and operated as to emit microwave or
ultra high frequency emissions of any type within any
living zone, or within 300 m of the boundary of any
living zone -

(ii) so designed and operated as to emit more than 50
microwatts per square centimetre at any time within
any zone or within 300 m of a living zone. . .132

(206) In the “Reasons for Rules” for the utilities it says:

Pending the review of the New Zealand Standard 6609 (1990) in
respect to microwave and ultra high frequency emissions, a
conservative approach has been adopted having regard to the
potential effect of such facilities on the health of persons in the

vicinity.!33 -

The proposed plan thus turns risk into a key element when
considering the approval of the cellsite as a discretionary
activity. Risk is not spelled out clearly as an objective or policy
but we assume that an objective or policy about it can be
inferred from the reason for the rule stated above. So whether
or not the cellsite proposal is consistent with the objectives and
policies of the proposed plan depends on whether there is a
significant risk to persons in the vicinity of the cellsite. In other
words the proposed plan does no more than refocus on the
principal issue in the case: whether there is a risk from

: exposure to RFR at athermal levels.

(207) Little weight should be given to the proposed utilities section
of the plan because there are submissions to the Council
challenging aspects of the section — including submissions
from both appellants in these proceedings.

Chapter 9: Other Matters (s 104(1)(i))
Introduction

(208) There are a number of other matters we have to consider in this
case:

131 Proposed Plan, vol 3 [p 9/21].
132 Proposed Plan, vol 3 [p 9/22].
133 Proposed Plan, vol 3, para4.6 [p 9/23].



130 | Environment Court ‘ [1999]

o the application of the ANZ Standard and the ICNIRP Standard
whether alternative sites for the cellsite should have been
considered, and if so, were adequately covered by Telecom;

o the application of the “precautionary principle”; and

o whether the “prudent avoidance” principle or the policy of “as
low as reasonably achievable” (“ALARA”) is relevant.

The standards

(209) We have to consider the two new standards both published in
1998. The ANZ Standard!34 states that the variables considered
when developing the safety factors were:

(a) Absorption of electromagnetic energy by humans of various
sizes, with particular reference to whole body or partial body
resonant absorption of energy.

(b) The lack of knowledge of the relationship between peak
SAR and biological effects. ,

(c) Environmental conditions — the exposure limits should
be protective under adverse conditions of temperature, humidity
and air movement.

(d) Reflection, focusing and scattering of the incident fields
in such a way that enhanced absorption occurs.

(e) Possible altered response of humans taking medicines.

(f) Possible combined effects of RF electromagnetic energy
with chemical or other physical agents in the environment.

(g) The possible effects of modulated microwave fields on
the central nervous system and the possible existence of “power”
and “frequency” windows for such effects.

(h) Possible non-thermal effects.'?s

This list shows that the Committee which set the standard was
aware of the types of (potential) risk which have been raised in
this case.

(210) The Foreword then compares the standard with that endorsed
by ICNIRP:

At frequencies between 400MHz ond 2GHz the ICNIRP
literature gives progressively rising derived levels and thereafter
a level which is constant with frequency. This Interim Standard
does not, however, follow this methodology and requires a lower
and constant level to be met across the entire frequency range
above 400MHz. Furthermore, a lower spatial peak SAR is
prescribed for all parts of the body except hands, feet, wrists and
ankles. This approach was followed because of the existence of
ongoing research projects by WHO and public concerns abour
RF radiation, particularly from cellphone systems. The higher
ICNIRP derived levels in the frequency range above 400MHz are
given in this Interim Standard for information only.'?¢

The standard itself then states:

134 The ANZ Standard is AS/NS 2772.1 (int): 1998 expires on 5 March 1999.
135 AS/NZS 2772.1 (int): 1998 Part 1, p 25.
136 AS/NZS 2772.1 (int): 1998 (p 4.)
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6.1 General
The exposure limits have been developed on the basis of

there being a threshold of 4W/kg whole body SAR before any
adverse health consequences are likely to appear. Whilst
occupational limits are based on reducing exposure by a factor of
10 below the 4W/kg threshold, non-occupational exposure limits
are derived from values one fifth (or less) those of cl 5.2
[Clause 5.2 refers to the new limiting values for persons exposed
to RF in the course of their occupation]. The non-occupational
limit is therefore 0.08W/kg whole body average SAR.1%

(211) On the issue of whether there could be athermal effects from
RF radiation the ANZ Standard states:

The Committee responsible for this Interim Standard considered
both thermal and non-thermal effects of RF exposure. The
Committee found that, when established scientific literature is
used, exposure limits can only be based on thermal effects at
frequencies above about 10 MHz. This is consistent with the
findings of organisations developing standards .in all Western
countries. The Committee noted that while some researchers had
found effects at body cell levels, there has been no conclusive
evidence that such effects constitute a health hazard to

humans.!38

The use of the word “conclusive” in the last sentence is likely
to cause some concern about the ANZ Standard amongst lay
people. It suggests a very high standard of proof before
standards would be altered. For example if there was merely a
“significant” but not conclusive evidence of a health hazard
would the standard be altered?

(212) Most causes of cancer (to take one hazard as an example) were
initially recognised as a result of epidemiological studies, even
though the causes cannot be “proved” by such studies. Bearing
that in mind we would have thought that if there are such
studies suggesting a link between low-level (ie athermal)
chronic RF exposures and cancer then their significance should
have been discussed, rather than simply summarising the issue
by stating that athermal effects had been considered but that
there were no “conclusive” results. Because we consider the
public is entitled to ask for action taken under the Act if the
impact of the potential hazard is sufficiently severe even if the
effect has: ~

e not been conclusively proved (including an explanation of the
biological mechanism); . :

o possibly not even been significantly established at an
epiderniological level; ' '
— the ANZ Standard cannot guide us on this issue.

(213) Turning to the ICNIRP Standard, the individuals who comprise
ICNIRP including Dr Repacholi as Chairman Emeritus explain

that:

137 AS/NZS 2772.1 (int): 1998 (p 13).
138 AS/NZS 2772.1 (int): 1998 Foreword (p 4).
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These guidelines for limiting exposure have been developed
following a thorough review of all published scientific literature.
The criteria applied in the course of the review were designed to
evaluate the credibility of their various reported findings
(Repacholi and Stolwijk 1991: Repacholi and Cardis 1997).
Only established effects were used as the basis for the proposed
exposure restrictions. Induction of cancer from long term
EMF exposure was not considered to be established and so these
guidelines are based on short-term, immediate health effects such
as stimulation of peripheral nerves and muscles, shocks and
burns caused by touching conducting objects and elevated tissue
temperatures resulting from absorption of energy during
exposure to EMF. In the case of potential long-term effects of
exposure, such as an increased risk of cancer, ICNIRP concluded
that available data are insufficient to provide a basis for setting
exposure restrictions, although epidemiological research has
provided suggestive, but unconvincing, evidence of an
association between possible carcinogenic effects and exposure
at levels of 50/60 Hz magnetic flux densities substantially lower
than those recommended in these guidelines.

Transient, cellular and tissue responses to EMF exposure
have been observed, but with no clear exposure-response
relationship. These studies are of limited value in the assessment
of health effects because many of the responses have not been
demonstrated in-vivo. Thus in-vitro studies alone were not
deemed to provide data that could serve as a primary basis for
assessing possible health effects of EMF. ‘

(214) The ICNIRP standard was the last word in scientific consensus
on the issue of athermal effects from chronic exposure to RFR
at the time we heard the case. We are reassured to find that it
confirms our findings on the other evidence before us that the
risk of adverse health effects on humans of chronic low-level
exposure to RFR is very low. Strengthening our reassurance is
the fact that at cellphone frequencies the ANZ Standard
becomes almost 2¥2 times lower than the international standard
in the ICNIRP guidelines.

Alternative sites

(215) In response to the argument by Mr Hearn that Telecom was
obliged to consider alternatives, counsel for Telecom
responded that there is no onus on Telecom to give evidence or
provide information regarding alternative sites unless:

(a) A matter of national importance is at issue with regard to the
selected site!3?; or

(b) There is a likelihood of significant adverse effects — cl 1{b)
of the Fourth Schedule!'¥’; or

139 TV3 Network Services Ltd v Waikato District Council [1997] NZRMA 539.
140 Trans Power and Dumbar v Gore District Council (Planning Tribunal, W 189/96,
14 November 1996).
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(c) The activity is a non-complying activity and granting consent
for the activity within the zone would reduce public
confidence in the administration of the district plan.!4!

Counsel for Telecom was of the view that none of these
applied. ' :

(216) Referring to the evidence given on behalf of Telecom by
Messrs Moran, Jennings and Gledhill, counsel for Telecom
emphasised that in practical terms the proposed site is
realistically the only one available -to achieve Telecom’s
service objectives. He also pointed out that in response tO
questioning from Mr Hearn, Telecom’s witnesses, Mr Moran,
Mr Gledhill and Dr Black explained that micro cells (as
opposed to the macro cells as proposed in this case) as an -
alternative are not realistic as they are not the correct
technology for the engineering purpose sought to be achieved.
Further Telecom witnesses, Doctors Elwood, Black and Meltz
all denied the contention made by Mr Hearn that the proposed
site is “unsuitable” due to its close proximity to a primary
school attended by children aged 5-10 with a special sensitivity
to RFR discharges. Counsel for Telecom pointed out that in
Meclntyre consent was granted despite the relative proximity of
the site to dwellings and a creche, as the Tribunal found no
evidence of effects, actual or potential.

Additional principles and policies

(217) Mr Gould submitted there are three further matters that arise
for consideration under s104(1)(i):
e the “precautionary principle”;
e the policy of prudent avoidance; and
o the concept of keeping RFR “as low as reasonably possible”.
(218) Mr Hearn relied on the general “precautionary principle” of
environmental law referred to in Mclntyre. The Court then
considered the principle under both s 104(1)(1)!42 and then
because it was relevant in its overall evaluation under
s 105(1)(c) where it stated:'*?

The influence of the general precautionary principle in the
evaluation and ultimate judgment is a matter of discretion. None
of the cases supports the application of a formal threshold. Like
all elements that contribute to the ultimate judgment, the weight
to be given to the precautionary principle would depend on the
circumstances. The circumstances would include the extent of
present scientific knowledge and the impact of otherwise
permitted activities. However we think that in an appropriate
case they would also include the gravity of the effects if, despite

present uncertainty, they do occur.

141 Stark v Auckland Regional Council [1994] NZRMA 126; Manos v Waitakere City
Council (1993) 2 NZRMA 226.

142 Mcintyre, p 304.

143 Mcintyre, p 305.
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(219) There is some confusion apparent Over the applicability of the
precautionary principle. We hold that the correct position is
that the RMA is precautionary and thus justifies a
precautionary approach.' We consider, without deciding, that
the precautionary pnnciple is 2 limited consideration
introduced by international law. The precautionary principle, a
subset of the precautionary approach, derives from the Rio
Declaration'#s principle 15 which states:

In order to protect the environment, the precautionary approach
shall be widely applied by states according to their capabilities.
Where there are threats of serious or irreversible damage, lack of
full scientific certainty shall not be used as a reason for
postponing cost-effective measures t0 protect environmental

degradation.

(220) It will be seen that the precautionary approach applies where
there is a threat of “serious or irreversible damage” and entails
that just because it is not, say, 99 per cent certain that the threat
will materialise, or perhaps that the damage will be
irreversible, does not mean that no step should be taken to
minimise risk. To paraphrase in the language of s3 of the
RMA the principle is, if a potential effect is only of high (and
not very high) probability and high potential impact that is no
reason for failing to take action to guard against the effect. The
position facing us of course is quite different in that the alleged
effect is clearly one of low probability and of unknown
potential impact.

(221) The reason we doubt why a wider “precautionary principle” is
useful is precisely because a precautionary approach is inherent
in the Act. As a result of the wording of s 3(f) — as discussed
earlier — we are to have regard to potential effects of low
probability but high potential impact. In our view this is
precisely what the precautionary approach is about. Nor does
the “principle” help (any more than does s 3(f)) by indicating
how much weight is to be given to it.

(222) Reference to principles or policies outside the Act which can
already be found inside it is simply confusing. We think
Occam’s razor should apply and reference to the precautionary
principle either eschewed or, if used, should be recognised as a
restatement of s3(f) and the precautionary approach. That
position is encouraged by the fact that in this case we were also
referred to the “prudent avoidance” policy or principle; and to

144 Trans Power used the words “precautionary approach” so did the Australian case
of Greenpeace Australia v Redbank Power Company (1994) 86 LGERA 143. Other
New Zealand cases that have used “approach” rather than “principle” have been cases
involving the New Zealand Coastal Policy Statement which specifically mentions a
precautionary approach: Clyma v Otago Regional Council W/64/96; North Shore City
Council v Auckland Regional Council [1997] NZRMA 9 and Trio Holdings v
Marlborough District Council 2 ELRNZ 353.

145 Rio Declaration on Environment and Development adopted at the United Nations
Conference on Environment and Development, Rio de Janeiro, 3-14 June 1992 [1992]
International Legal Materials 876.
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the ALARA policy (“as low as reasonably achievable”). In our
view all of these are simply ways of expressing concern about
future effects of low probability (so that we do not know
whether they will occur) and high potential (again because we
do not know) impact.

(223) In summary, we do not consider it is appropriate to apply the
“precautionary principle” or the other policies suggested by
witnesses and supported by counsel for three reasons. First a
precautionary approach is already implicit in the Act and
emerges in the flexibility of the standard of proof applied by
the Court and (as we shall see) in the weight given to evidence
that has only been “proved” to a low standard (probability).
Secondly such a “principle” is'an unnecessary complication in
an already complex statutory and factual matrix. Thirdly,
application of the precautionary principle (or any of the other
rules of thumb) to our decision under s 105(1) would lead to
double-counting of the need for caution. If ‘the appropriate
standard of proof is on a sliding scale between the balance of
probabilities and beyond reasonable doubt, depending on the
impact of the effect, the fact is that thc appropriate caution has
been exercised when deciding under s 104(1)(a) what the
effects are to be considered under s 105. If the Court applies the

- “precautionary  principle” as another matter under
section 104(1)(i)!4¢ then the need for caution will have been
considered twice. :

Chapter 10: s 105
Threshold tests

(224) Since the proposed cellsite is deemed to be non-complying!'4?
we have to consider whether it passes either of the threshold

~ tests in s 105(2)(b). This states:

(2) A consent authority shall not grant a resource consent —

~ (b) Notwithstanding any  decision made under
section 94(2)(a), for a non-complying activity unless it is
satisfied that —
(i) The adverse effects on the environment (other than any
effect to which s 104(6) applies) will be minor; or
(ii) Granting the consent will not be contrary to the
_objectives and policies of the plan or proposed plan . . .

In our extensive coverage of the adverse effects we have
already come to the conclusion that none of them are more than
minor. Hence the first threshold test is met.

(225) Although we do not strictly need to consider the second
threshold test under s 105(2)(b) we find that the proposal is not
contrary to the objectives and policies of the proposed City

146 As Mcintyre suggests at p 305).
147 Section 374 of the RMA.
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plan. That is hardly surprising given that the use of the cellsite
is a discretionary activity in that plan. And there is nothing in
the transitional district plan to which the proposal is contrary.

The ultimate test

(226) Since the application passes the threshold tests we now turn to

the exercise of our discretion under s 105(1)(c). The overall test
to be applied when exercising that discretion is stated in Baker
Boys Ltd v Christchurch City Council'*® as follows:

[109] As for our discretion under s 105(1)(c) we have to make an
overall judgment to achieve the single purpose of the Act. This is
arrived at by:
taking into account all the relevant matters identified under
s 104; ;
avoiding consideration of any irrelevant matters such as
those identified in s 104(6) and 104(8);
giving different weight to the matters identified under s 104
depending on the Court’s opinion as to how they are
affected by application of s 5(2)(a), (bJ and (c) and ss 6-8
of the Act to the particular facts of the case, and then;
in the light of the above.

allowing for comparison of conflicting considerations, the
scale or degree of them, and their relative significance or
proportion in the final outcome.” North Shore City Council v
Auckland Regional Council (1996) 2 ELRNZ 297.

(227) Mr Hearn submitted that Part II of the RMA was the essence of

(228)

this case especially that part of the definition of sustainable
management which refers to the health and safety of people
and communities.!*° In a sense he is right but then almost every
relevant factor under the RMA can be brought back to some
part of the definition of sustainable management. However, we
do accept that because the health of the people potentially
affected by the RFR discharge is an element of sustainable
management we must place a great deal of weight on that issue.
The main factors we have to balance in this case, but
overlooking neither the other issues raised, in particular under
s 104(1)(i), nor the purpose of the Act, are:

(1) The very low risk subjectively but reasonably assessed, of

adverse learning effects and/or sleeplessness from exposure
of pupils at the school to RF radiation;

(2) A very low risk to pregnant women of miscarriages;
(3) The extremely low risk of exposure to RFR causing cancer,

eg leukaemia in humans;

(4) The minor adverse visual effects from the cellsite mast; 150
(5) The provisions of the city plans;!3!

148[1998] NZRMA 433, -para [109].
149 Section 5(2) RMA.

150 Points 1-4 come under s 104(1)(a).
151 Point 5 arises under s 104(1)(d).
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(6) The ANZ Standard, and the ICNIRP standard;

(7) The fear of some teachers, pupils and parents of RFR;

(8) The possibility that the school might close (but
acknowledging that such a possibility derives from SPS’ own
actions); and

(9) The context given by other sources of RFR and public
acceptance of them.!52

(229) There is nothing else we need to say about considerations (4)
and (5) in that list. They are either of little weight or (in the
case of the proposed plan) subsumed in later considerations.
When allotting the weight to be attached to the key
considerations (1)-(3) we have to recognise that there is no -
objective risk assessment of these because it is common
ground that it is impossible, on current knowledge, to say that
there is a causal connection between RFR exposure and the
adverse effects mentioned, or that there is a dose-response -
relationship, or that there is a threshold beyond which athermal -
harm will occur. In the end the weight given by the Court to the
issue depends to a substantial extent on how far it is persuaded
that there is a risk of really severe injury, or ultimately death.

(230) Measuring the proposal against the other relevant issues we
found first that the cellsite is not contrary to the objectives and
policies of the plans. Rather it is recognised by the proposed
plan. It is consistent with the ANZ Standard and the ICNIRP
standard. Finally, the purpose of the Act is met in that the use
by Telecom of its resource (part of the EM spectrum) is
managed in a way which enables Telecom and its subscribing
community to provide for their wellbeing, while not in any
significant way putting at risk the health and safety of children
and teachers at the school.

(231) The last (ninth) consideration — the overall circumstances of
the case — is important. We have to recognise how much EMR
citizens of New Zealand are exposed to both voluntarily and
involuntarily. As we pointed out in Chapter 1, everyone in the
whole world is exposed to EMR all the time. That includes
exposure to the most dangerous EMR which is high-frequency
ionising radiation (such as cosmic rays). At lower frequencies
there is ultraviolet light and then the narrow band of visible
light with frequencies of between 10'* and 10'° Hertz. The
important and conspicuous EMR we all receive is direct ffom
the sun. Sunlight gives each and every living thing a
continuous exposure of about 80,000 pW/cm®. Below the
frequencies of visible light there is no danger from ionising
radiation. This radiation can of course still be dangerous — it
contains enough energy to cause hearing or thermal effects.
However, greater exposures are needed at lower frequencies to
cause those effects.

152 Points 6-9 come under s 104(1)(I) and Part Il of the Act.
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(232) So there is nearly nothing special about radio frequency (RF)
radiation — it is just one of the many forms of EMR that
humans have evolved to live with. However, the background
natural level of RFR is very low. It is only in the last 100 years
that we have become exposed to much more “unnatural” ie
human-generated RFR. Now we receive it from televisions,
microwave ovens, electric blankets, visual display units and of
course cellphones. '

(233) As a link between the adverse (physical) health effects as we
have found them, and the psychological effects discussed in
Chapter 7 we observe that there is often a large gap between
scientists and the public’s assessment of risk. Scientists attempt
to calculate risk on a probabilistic basis, whereas the public is
swayed by other factors or, possibly, by the same factors
viewed in a different way. One aspect of this is that:!53

Most people have considerable difficulty understanding the
mathematical probabilities involved in assessing risk . . . People
consistently overestimate small probabilities. What is the
likelihood of death by botulism? (One in two million). They
underestimate large ones. What is the likelihood of death by
diabetes? (One in fifty thousand). People cannot detect

inconsistencies in their own risk-related choices.

(234) There is a useful discussion of the public perceptions of risk in

part B of the Woodward Report. Most of the items in the

report’s list, except for suspicion of multinational companies,
were exhibited by one or other of the individual witnesses for
the school in this case, for example:

concern for vulnerable groups (eg children);

uncertainty of knowledge;

lack of confidence in the standard-setting process;

imposition of involuntary risk;

(to which we add) scepticism about scientists.

(235) In this case there is definitely concern for a vulnerable group
— the children who go to the school. But we note that their
vulnerability is because they are children not because they are
exposed to RFR There was no evidence given to us (only
speculation) that children are more vulnerable to exposure to
RFR. '

(236) As for uncertainty of knowledge, while it is true that we cannot
be 100 per cent sure that RFR does not cause adverse health
effects there is no demonstrable basis for saying that it does
either. There is so little evidence for an adverse health effect
that it cannot be scientifically calculated as a percentage
probability in small fractions of a per cent. And it must be
remembered that many health effects such as cancers are
stochastic. For example, one can expose a group of animals to
a known carcinogen and only a percentage of them will get
cancer.

® 6 o o o

153 Justice S Breyer: Breaking the Vicious Circle (1993), p 3s.
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(237) There are of course well-documented cases of scientists

approving technology that turns out later to be harmful, eg
thalidomide or growth hormone. The birth defects caused by
thalidomide were referred to in this case; and the deaths from
Creutzfeldt-Jakob Disease (CJD) transmitted through growth
hormone are well known. The public in general and the school
in particular are entitled to ask whether microwave RFR could
also have unpredicted effects in the future, possibly years into
the future. The answer is that it possibly could, but we find that
the possibility is very, very remote having assessed all the
evidence as carefully and sceptically as we could.

(238) As for the possibility that the school might suffer financially or

even have to shut down, we consider the first is probable.
However, that is a problem of SPS’ own making. The
p0351b111ty of closure is also there, but the other side of that
argument is that Telecom should find an alternative site. We are
satisfied there is no other available site on which Telecom
could place the cellsite in the Shirley area, so its options are to
keep the cellsite as proposed or move to other technology, eg
micro cellsites that are not next to the school. Although the
latter would be possible (as Mr Moran for Telecom conceded),
we consider it unfair to force Telecom to move to this new (and
apparently expensive) technology when the need has not been
demonstrated. In the situation as we assess it there is very little
(or extremely low) risk to the school from the presence of the
cellsite.

(239) For these reasons, we consider that SPS shculd have to make

the accommodation. If SPS has generated an atmosphere of
fear and distrust amongst parents, teachers and pupils then it
might have to live with the consequences of that. Having said
this, SPS does have a practical remedy available to it in the
light of its witness Dr Beale who said in his evidence-in-chief:

. . the operation of this cellsite could cause adverse health
effects in peoplc spending a significant amount of time on the
ground and in buxldmgs within 30 metres of the installation. [Our

emphasis.]

The obvious answer for those who still consider the cellsite

will cause adverse health effects is for thc school to fence off
and not use the area within 30 m of the cellsite. We consider
that step is entirely unnecessary, but obviously it is within the
SPS’ capacity to undertake and they should do so if they
consider that prudence requires it.

(240) To explain why the parents and téachers at the school held

some of the opinions they did, counsel for Telecom suggested
they had been fed misinformation. We heard insufficient
evidence to establish whether that was so, or who may have
been responsible. However, the information (as produced to us)
circulated to the school and the wider Christchurch community
does have a very subjective and unbalanced tone to it. As
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Dr Black pointed out in his evidence there are a number of .
published fallacies about exposure to RFR and the ANZ
Standard controlling such exposure. He mentioned three of

these:

For example, it has been said that the Australasian Standard is set
at “1/50th of the lowest level at which any harmful effects
occur.” This is quite wrong because the SAR of 4 watts per
kilogram is nothing more than a benchmark. It is a threshold of

effect, not a threshold of harm.

Others who criticise the standard [in the ANZ Standard] of
0.08 W/kg claim that because the standard is based on a heating
effect only, it is purely a thermal standard and does not take into
account any other possible effects (eg athermal effects). This is
also incorrect. The thermal benchmark was chosen only because
it is a definite, repeatable level. By setting the non-occupational
standard for RF at 1/50th of this thermal benchmark any
detectable thermal effects have long vanished. Indeed thermal
effects are not observable at 1/5th of 4 watts per kilogram and
this level (0.8 watts per kilogram) has formed the basis of some

Standards overseas.
Moreover, the [ANZ] Standard takes into account both

thermal and non-thermal effects of RF exposure. (Our emphasis.)

In the end we have to say to the members of the school
community that we consider they have greatly exaggerated the
risks of exposure to RFR. We do not find SPS or the school
community to be irrational but we do find that they have
assessed Telecom’s proposal unreasonably. Perhaps there is a
psychological analogy with the risk of an asteroid — we refer
to the lines in Les Murray’s poem Corniche which read:

The rogue space rock is on course to snuff your world, Sure. But
go acute, and its oncoming fills your day.

Looking at the issue that the wider public is also concerned
with — whether exposure to RFR is very safe — we have
concluded that the argument over cellsites is different from
other health scares such as the fiasco in England over mad cow
disease (BSE) and its human equivalent nv CJD. The
differences are:

So far as we can judge the scientists and doctors who gave
evidence to us for Telecom did so honestly and conscious of
their responsibilities;

RFR is not new — it is not like tampering with food by feeding
previously vegetarian animals with bits of other animals (the
cause of BSE) or the modification of plants by insertion of
“alien” genes (the debate over genetic modification);

Humans are exposed to RFR (indeed EMR in all its forms) all
the time; :

While the school and its inhabitants may have isolated
themselves from other sources of “unnatural” RFR,
(microwaves, cellphones, electric blankets etc) the rest of the
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community has not. If we are to stop the cellsite from operating
where would this issue stop? | .
There is international agreement by responsible scientists in the
ICNIRP Guidelines that exposure to less than 450uW/cm?2 is
very likely to be safe; and

There is no sense of an international conspiracy of scientists
hiding information from us (or the public). On the contrary,
there appear to be wide attempts to spread information
dispassionately (for example via the Woodward Report which
we strongly recommend to everyone interested in the issue)
and to continue research into various hypotheses about possible
adverse health effects.

In our final balancing of all the factors, we place a very heavy
weighting (under s5(2) RMA) on the need to protect the
school community from harmful health effects. In the end we
are persuaded to the very high standard that we require, by the
evidence of scientists called by Telecom and by the view of
ICNIRP, that the risks to the Shirley Primary School
community are very low and are acceptable and accordingly
we consider that the Telecom proposal should be allowed to
proceed as achieving the purpose of the Act.

Chapter 11: Telecom's Appeal as to Condition 4

(244)

(245)

The appeal by Telecom asserts that condition 4 as inserted by
the Council in its decision is neither a necessary or appropriate
condition for dealing with RF emissions. The condition reads:

4. The total power flux density of radio frequency radiation
emitted by the facility, measured in accordance with the
principles and methods of measurement set out in Part 2 of NZS

6609:1990:
(a) at 30 metres from the mast at 2 metres -above ground

level (in the 90 GN sector) shall not exceed 6 microwatts per
square centimetre; and

(b) in addition at the nearest outside wall of the residence at
222 Hills Road at 2 metres above ground level, if permission
from the owner and the occupier can be obtained, shall not

exceed 6 microwatts per square centimetre.

Counsel for Telecom acknowledged that in terms of fostering
public confidence, consent conditions can serve a valid purpose
but was however of the view that condition 4 (which is similar
to the condition imposed in MclIntyre) sets an arbitrary limit
different from (and much lower than) the ANZ Standard (155.
200 uW/cm2) and . would:

(1) serve to undermine public confidence in the ANZ Standard

and any standard setting process;

(2) contravene the principle of “prudent avoidance” as expressed

in that standard;

(3) tend to suggest there is a health issue above but not below

that level (thereby fostering community anxiety);
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(4) possibly expose the consent holder to jeopardy for technical

breach for no environmental purpose; and

(5) serve no valid purposé under the RMA.
(246) Dr Black explained that prudent avoidance in the context of the

ANZ Standard requires:

(a) All other things being equal the way in which people most

comfortably behave is to take the apparently safer course of
action;

(b) RF should be kept as low as possible (notwithstanding the

maximum limiting values in the new Standard) but not
limited to the point that there is detriment to the desired
performance of the installation, or excessive additional cost
to the operators;

(c) Prudent avoidance can be readily attained with cellphone

technology, as the use of “just enough but no more” power is
inherent in the basis of technology; and

(d) Prudent avoidance is not to place reliance on arbitrary levels,

but to require best contemporary practice (as stated in the
standard) to achieve minimum exposure. To set specific
limits sends the message to the community that there are
health effects above that limit.

(247) Counsel for Telecom was of the view that there was no real

(248)

(249)

inconsistency between how the Woodward Report and
Dr Black and other witnesses describe “prudent avoidance”,
but to the extent inconsistency is perceived, he submitted that
the evidence of Dr Black be preferred. This is because the
Woodward Report was published in 1996 and although
commissioned by the Ministry of Health is not the policy of the
Ministry; it did not take into account the ANZ Standard or the
1998 ICNIRP Guidelines; and the authors were not witnesses
in this case.

For the Council in support of condition 4,
Mr Hughes-Johnson’s submissions have been summarised in
Chapter 3 of this decision. For SPS, Mr Hearn argued that, far
from justifying the approach to prudent avoidance given by
Dr Black a proper understanding of the policy as explained in
the Woodward Report would mean that, if the Court was to
grant consent it should be subject to a condition that the total
power flux density at the boundaries of the school be no more
than 1uW/cm2. Such a condition would provide for certainty,
clarity and public confidence in the application of the principle
of prudent avoidance.

For the reasons given in Chapter 9 we are reluctant to apply yet
another “principle” not already stated in the Act. We consider
the idea of prudent avoidance is simply an aspect of the Act’s
inherent precautionary approach. Further we are concerned that
the ANZ Standard contains the seeds of inconsistency. The
recommended conditions of operation for RF discharges can be
seen as ways of staying within the standard. Or they can be
seen as Dr Black suggested as an aspect of an extra prudent
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approach. But if they are seen as the latter then any

undermining of the standard is of its own making. There is

some discussion of the difficulties with the prudent avoidance
and ALARA (as low as reasonable achievable) approaches in
the Woodward Report. This reinforces our conviction we
should disregard them. As does the fact that the ICNIRP
guidelines do not contain any reference to the prudent
avoidance principle.

(250) Turning more directly to the appropriateness of condition 4, we
bear in mind that: V

(1) a precautionary approach is already inherent in the ICNIRP
and ANZ Standards: |
(a) in the ANZ Standard the level for non-occupational

exposure to RFR is set at 1/50th of the exposure level at
which thermal effects occur,

(b) ICNIRP imposes a maximum level of exposure of 0.08
W/kg (which translates to 450pW/cm2) at the cellsite’s
frequency.

(2) we have not considered condition 4 as necessary for
mitigation of any effects — principally because we consider
the effects of (or the risk which is the combination of them)
exposure to RFR to be so minor that they do not require
mitigation. Thus any argument over the level is essentially
irrelevant so long as the ANZ Standard is met. |

(251) Given that background, and all our findings in the previous
chapter we now find that:

(a) There is no reasonable defect in the ANZ Standard’s
non-occupational limit of 200pW/cm?® (or SAR equivalent)
except perhaps that it is too low at the cellsite frequencies
(see the ICNIRP standard which is equivalent to 450
pw/cm?);

(b) The Council has, in the Telecom case and since, adopted a
policy of not imposing a “condition 4” type of limitation, and
we can see sense in consistency of conditions across
consents;

(¢) Imposing a limit lower than the ANZ Standard would tend to
undermine the credibility of the standards;

(d) Imposing the lower limit of condition 4 would suggest that
exposures of more than 6uW/cm® “° cause adverse health
effects.

(e) Any limit such as 6uW/cm? is arbitrary and arbitrary figures
serve no purpose;

(f) The words “SUBJECT TO” in the ANZ Standard mean what
they say, that is, any lower figures dictated by prudence or
caution are subservient to the ANZ Standard for enforcement
purposes!s4; and

154 Applying the principle in Environmental Defence Society v Manganui County
Council [1989] 13 NZTPA 197, p 202.
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(g) This decision may be referred to by communities elsewhere
in New Zealand, so it may have some precedent value. Thus
we should not undermine the Standards for no good reason if,
as we have found, that the risk of adverse health effects from
chronic exposure to athermal RFR at the levels to be emitted
from the cellsite is very low.

(252) Weighing those aspects up, we hold that both condition 4 and
SPS’ suggested amendment are inappropriate and that
condition 4 should be deleted. :

Chapter 12: Outcome

(253) The outcome of these proceedings is that the SPS appeal
(RMA 343/96) fails, and the Telecom appeal (RMA 429/97)
succeeds. No party sought that costs be reserved, and indeed
we consider this an inappropriate case for any order as to costs.
Accordingly we make the following orders: '

(1) Under s290 of the Act, the decision of the Council granting
resource consent is confirmed, except that it is varied by:
(a) the deletion of condition 4; and
(b) corresponding deletions to the remaining conditions
where necessary to reflect the deletion of condition 4. .
(2) There is no order for costs. '
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REASONS FOR DECISION
Introduction

[1] For more than a decade the Whakatane District Council (the Distriet
Couneil) has grappled with whether to reticulate wastewater at Matata, The debuis
flow of 2005 interrupted that consideration. From 2008 various further investigations

and reports have been prepared.

[2] In 2011 a funding line from the Ministry of Health’s Sanitary Works
Subsidy Scheme approved a provisional sum of some $6.7 million, with a later
funding line of some $1.88 million from the Regional Council now shown in its 2014-
2015 Annual Plan.

3] There 1s funding pressure on the District Council, given that the Works
Subsidy Scheme has to be confumed by 30 June 2015 (unless a further extension is
granted), and no request had been made for an extension from the Regional Council
by the conclusion of the hearing in February 2015.

[4] Although funding was committed in 2011, the District Council in its
capacity as Applicant (the Applicant) did not make application for designation and
resource consent until November 2013. The District Council then appointed
Independent Commissioners, and a hearing was held 11 and 12 June 2014, with a
decision issuing on 16 June 2014, and appeals being filed during July 2014.

[5] Notices of interest were filed through August 2014, with the Court
conducting interlocutory steps, commencing a three week hearing on 27 January
2015, The matter has been addressed promptly by the Council appointed
commissioners and by the Cowt, particularly given the Christmas break. In fact, the
Applicant and 5274 parties felt the Applicant was too precipitous.

[6] Although no application for priority was pursued, the Court convened its
first pre-hearing conference in August and set a timetable by the end of September for
hearing in January. The delay in making application, and then moving so soon to
hearings on appeal, may have affected the preparation of the Applicant’s case.



Overview

[71 The proposal is encapsulated in two “consenting” regimes:

(a) a Wastewater Treatment Plant site (the Treatment Plant), proposed to be
situated on land just east of Matatd on State Highway 2 known as Lot 6A,

Matata (Lot 6A);

(b} a land application field (the LAF) to be sited on Disirict Council reserve
on the dume formation several kilometres east of the Tarawera Cut, the

current outlet of the Tarawera River.

[8] As we understand the position, the installation of the units on individual
properties (grinder units) and the piping work within the public reserve are permitted

activities.

[9] Although presented as a simple infrastructural development, significant
issues became evident fiom reading the evidence. Much of the evidence was repeated
or did not address the substantive issues in this case, as we will examine in due

course.

[10] At Lot 6A the Applicant has resolved to proceed by way of three separate
designations in respect of:

() -the wastewater Treatment Plant itself;

(b) a 20m buffer surrounding that; and

(c) the access road across Lot 6A.

[113 The construction of the plant itself on the Lot 6A land is covered by the

designation.

[12] The Regional consents associated with Lot 6A are unclear, but seem to be
for a discharge of odour consent only. In addition we were told consents will be

required for:
(a) earthworks associated with the construction of the plant;

(b) discharge of stormwater with sediment.




[13] There was no evidence of any intention to discharge wastewater to land at
Lot 6A, or that any vegetation clearance is required given the site is in péstoral
grasses. There is a designation sought for the LAF covering some four hectares (4 ha)
on the District Council dune reserve, with a buffer area beyond that which does not

require a consent, nor covered by the designation.

[14] Regional consents relevant to the LAF appear to be:

(2) the discharge of wastewater to land in circumstances where it may enter

water;

(b) discharge of odour for the pump station;
(¢) land use consent for earthworks consent sought for up to 5500m™

(d) we do not understand how such a resource consent is required at the LAF.
This may relate to the access road and Pumphouse, given they are in the
coastal environment, but this was not clear; and

(e} temporary discharge of stormwater containing sediment (again very

limited evidence was received); and

[15] . In addition we were told consent for disturbance of land and soil resulting
from vegetation clearance would be required, although an application was yet to be

made.

[16] For reasons that will become clear through the course of this decision, the
conditions of consent do not clearly identify which consents relate to which site, or
the extent to which certain activities, such as earthworks and sediment discharge, are

authorised as a result of the designation itself.

[17] The granted Regional Council resource consents on appeal are global, and
relate to both sites. It is unclear as to the relationship between the applications, the
evidence to this Cowt and the comsents under appeal. For example, we heard no
evidence of odour in relation to the LAF pump building. We attach as Annexure A
consent 67708, to show the significant difficulties which arise.

(18] Given the global nature of the Regional Council consents, it is curious that
.,  the Applicant has decided to break down its designation into four components, three
i7", of which relate to Lot 6A and one authorising the LAF and its associated pumping

" works on the Council reserve.




Core issues
Lot 64

[19] In relation to Lot 6A, the issues could be summarised as:

(a) the designation of Lot 6A and the power of Trustees fo enter into an
agreement with the Council;

(b) whether there was a proper consideration of alternative sites for the
Treatment Plant; and

(c) the impact of potential odour on any future Papakainga on Lot 6A or Lot
TA.

[20] We outline each in turn briefly.

The designation of Lot 64

[21] In respect of Lot 6A, we accept that at the tume the designation application
was made, occupation rights had not been secured from the Trustees. We
acknowledge that the Council did not hold any interest in land at the time of
notification of the designation. Accordingly, the designation process was appropriate.
However, in considering the requirement for consideration of alternatives under
s 71(1) of the Act, the Applicant relies on the fact that it now holds an interest in the

land, and thus the Court is not required to consider alternatives.

[22] We will deal with this issue in more detail When we reach our consideration
of section 171(1). Suffice it to say the use of a designation process in respect of
Maori land was the subject of extenstve criticism from Mr Enright for the Komiti. In
this particular regard, Mr Enright referred to the Privy Council decision McGuire v
Hustings Districi Council.! Although this was a case relating to the powers of the
Maori Land Court to issue injunctions in relation to a proposed designation on Maori
land, the Privy Council did go on fo discuss the RMA, in particular regarding the
question of designations. In particular, the Privy Council noted at paragraph [21]:

The Act has a single broad purpose. Nonetheless, in achieving it, all the

authorities concerned are bound by certain requirements and these

include particular sensitivity to MZori issues, By s6, in achieving the

purpose of the Act, alt persons exercising functions and powers under it, in

relation fo managing the use, development and protection of natural and
physical resources, shall recognise and provide for various matters of

" 2001] NZRMA 557, paragraph [21]
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national importance, including “eftj the refationship of Mé&ori and their
culture and fraditions with their ancestral lands, water sites, waahi tapu
{sacred places) and other taonga [ftreasures].” By s7 particular regard is to
be had of a list of environmenial factors, beginning with “Kaitiakitanga [a
defined term which may be summarised-as guardianship of resources by
the Maori people of the area].” By s8 the principles of the Treaty of
Waitangi are to be taken inio account. These are sirong directions, to be
borne in mind at every stage of the planning process. The Treaty of
Waitangi guaranteed Maori the exclusive and undisturbed possession of
their lands and estates, forests, fisheries and other properiies which they
desired to retain. While, as already mentioned, this cannot exclude
compulsory acquisition (with proper compensation) for necessary public
purposes. It and the other statulory provisions quoted do mean that
special regard o Maori interests and values is required in such a palicy
decisions as determining the routes of reads. Thus, for instance, their
Lordships think that if an alternative route not significanily affecting Mé&ori
land, which the owners desire to retain, were reasonably accepiable, even
if not ideal, it would accord with the spirit of the legisiation to prefer that
route. So, too, if there were no pressing need for a new route io link with
the motorway because other access was reasonably available.
[emphasis added]}

[23] Although all counsel acknowledged that this dicta was sfill binding on this
Court, there was disagreement as to its application in this case, and in particular
whether it amounted to the statement from the decision Observation at page 558:
Accordingly, where M&oti land was proposed fo be significantly affected by
a proposed designation, then it would "accord with the spirit of the
legistation” for the requiring authority to prefer alternative routes, even if
those alternatives were not ideal. The Board also suggested that the need

for the project would have fo be carefully established in such
circumstances as well (see paragraph [21]). :

[24] This then moved into a significant attack by the Komiti on the Applicant’s
selection method that had been utilised to identify Lot 6A. There is a significant
disagreement between 2 number of the beneficial owners of Lot 6A and the Trustees
who have the legal responsibility for administering the property (granting leases and
the like). Though a collateral attack had been mounted in the Maori Land Court, the
Trustees were confirmed as empowered to enter into the lease. This matier has been
settled, and for current purposes it was acknowledged that there was a valid lease

agreement in place by the time of the hearing.
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Consideration of alternative sifes for the Treatment Plant

[25] The major focus of the Komiti was on the site selection method for Lot 6A.

We discuss this matter at considerable length in due course.

[26] In brief, Mr Enright argued that the selection of this M&ori land next to a

Miorl reservation required particular attention to alternatives.

[27] IHe attacked the site selection method for the Treatment Plant, describing it
as arbitrary and a failure to consider other sites reasonably available. These issues of
alternatives and reasonableness were intertwined with historic grievances and Treaty
of Waitangi issues. Mr Enright argued that the selection of Lot 6A breached both the
Treaty and the Designation objectives, because it was unreasonable, arbitrary and
failed to take account of information on Lot 6A and its purposes..

Odour effects

[28] Finally the Komiti, supported by Mr Hauis, argued the potential odour
effects of the activity would prevent construction of Papakainga on Lot 6A and Lot
7A in the future, and that this:

(a) prevented the land being used for its clear purpose (intent), and

(b} was also a breach of the Treaty principles, and

(c) adversely affected cultural relationships of M#ori beneficial owners with
this land.

We deal with these issues in defail later in this decision.

The LAF

[29] The LAF has a different range of issues. No witness suggested that there
were any odour or visual issues that could not be addressed by conditions. However,

issues raised included:

(a) given the application of the wastewater to the sand dunes, were the levels
of contaminants which reach the nearby farm drains and waterways,

acceptable?

(b) cuttural impacts.
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Again, we outline these briefly.

Wastewater redching surface water

[30] There is common evidence that discharged wastewater will percolate
through the ground and enter groundwater. There was some dispute as to whether

some of this would reach the ocean, but there seems to be an acceptance by the

majority (if not all) of the wastewater experts that wastewater would travel via
groundwater or the Vados zone and enter the farm drains to the south of the LAF.

[31] ~ As .the case developed, it became clear that there was some
misunderstandings, even by the Applicant, as to the way in which this area
functioned. By the end of the hearing the Regional Council had clarified the position

as rollows:

(a) historically the Old Rangitaiki Channel (the ORC) (referred to also as the
"~ Orim Stream by a number of parties) is either part of or within the bed of
the Old Rangitaiki River, which was cut off during land drainage works in
the early 1900s. It formerly connected the Rangitaiki and Tarawera rivers,
but is now separated from the Rangitaiki, and drains to the Tarawera
River;

(b) the ORC is part of the Rangitaiki drainage system established by statutes in
the early 19005 and subsequently protected by tfransitional provisions in the
RMA. This essentially makes the flow of the farm drains (and arguably
their pumping) to the ORC a permitted activity. The pumping to surface
water is also a permitted activity under Rule 22 of the Bay of Plenty
Regional Water and Land Plan (2008);

(c) over the decades, the ground peat beds adjacent to the water ways have
consolidated. This has lowered the general ground level of the paddocks
surrounding - the drainage channels, of which the ORC is one. This has
essentially made the ORC perched above many farm drains;

(d) This situation was exacerbated by the 1997 Edgecumbe earthquake;

(e) for current purposes, the ORC water level is higher than that i drains
adjacent to the LAF (Robison’s Farm) and water has to be pumped from
the dramns into the ORC at the position adjacent to the LAF known as
SW4; '
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(f) the ORC discharges via a controlled structure with a flap gate, meaning
water only exits from that channel on the lowering tide, and is closed by
the incoming tide. There is an exception to this in that there is a pump
available for emergencies. It avoids the ordinary tide action and pumps

water directly into the Tarawera River;

(g) the outlet of the ORC into the Tarawera River is within the Coastal Marine
Area (CMA), and the River outlet is several hundred metres fiom the

outlet itself. Bird colonies and inanga hatchery areas are adjacent;

(h) the Tarawera River itself is subject to significant issues, including
wastewater contamination from the wood and paper mills at Edgecumbe/
Kawerau. This has been the subject of a recent appeal and decision, and
conditions of consent imposed seeks to reduce the levels of contaminant
into that river. This has also led to the creation of the Tarawera Catchment
Plan, which does not apply to the CMA area (where the outlet of the ORC
is), but the ORC is identified on the plans as the old Rangitaiki Channel
and part of the catchment area, as are other farm drains.

[32] The key issue in relation to the LAF is the evidence of the Applicant that, in
a worst-case-scenario, there will be no attenuation of nitrogen (IN) and phosphorus (F)
before the wastewater surfaces in the farm drains, and that there could be a significant
increase of both N and P being pumped from the farm drains mto the ORC and thus

entering the Tarawera River.

[33] The evidence for the Applicant is that there would be no ecological change
within the ORC, and the impact on the Tarawera River (given the levels of dilution)
would make the addition negligible within a very small mixing area (which was
undefined).

[34] To add further complication to the situation, extensive restoration work in
and around the LAF was intended, with pest treatment. The benefits of this, however,
were not guantified and it was not clear from the Applicant’s case that they were
intending to look at some form of offset for the ecological benefits from this work

against the water quality impacts in the ORC.
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[35] This surface contamination brings into play both the New Zealand Coastal
Policy Statement (NZCPS) provisions in relation to the CMA, and the provisions of
the new 2014 National Policy Statement for Ireshwater Management (Freshwater
Policy Statement) and the Tarawera Catchment Plan. Furthermore, that late in the
hearing the Court identified that one of the provisions of the Tarawera Catchment
Plan may prohibit the discharge of increased levels of contaminants from human
waste to the ORC.

Cultural impacts

[36] The location of the LAF gives rise to a number of cultural issues beyond
potential wastewater contamination. Settlement lands have been revested nearby,
including nohonga (fishing sites) near the Tarawera River mouth. The Raupatu Trust
was concerned at the potential for disturbance of Maori sites or koiwi. These matters

are dealt with in some detail later in this decision.
S290A — the Cormmmissioners’ Decision

[37] The Couwrt must have regard fo the Commissioners’ decision. We have
found that decision unhelpful in addressing the many complex issues in this case for

the following reasons:

(a) the submission of the Raupatu Trust was disregarded, with no adequate
reasons given. The Commissioners seem to have been under the
misapprehension that only oral evidence could be considered;

(b) the decision was prior to the 2014 Freshwater Policﬁz Statement;

(c) there is no analysis of issues or reasoning to justify the decision. For
example, in the 12-page decision, the analysis of issues suggests

by the conclusion of the hearing there were relafively few
matters of significance that remained in contention.

This overlooks the consent authority’s obligation to give reasons for its
decision under the Act (§171(3) for designations);

(d) some conclusions as to the Applicant’s case before the Council’s
Independent Commissioners were different from the Applicant’s evidence
before us. For example, the Independent Commissioner’s decision states:

The water quality and in-stream ecology of the Orini Stream

{and subsequently the lower Tarawera River) is unlikely fo
be affected.
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The evidence before us was that there would be a degrading of water
quality in the ORC. We accept that the evidence might have been the
same before the Commissioners, but subject to weighing given their

conclusion that the adverse effects were no more than minor;

(¢) many statements are made that requirements are met without any reason

provided for such statements.

[38] The Cominissioners’ decision is heavily reliant oun the s 42A report which
was not made available to the Court. This does not assist us understanding what
applications the Independent Commissioners thought they had before them. The
decision is joinily that of the Regional Council and the District Council through a
panel of independent hearing commissioners. It is one decision pertaining to all four
of the NOR and the resource consent applications. It purports to relate to 5 regional
resource consent applications, although it would appear four resource consents were

actually applied for.

[39] The decision does not set out the actual NOR or Resource Consent
applications. The Regional Council has combined the applications received by it
under one reference number (67708) a copy of which is annexed to this decision as
Anpexuare A. The District Consent Authority has lumped the NORs under one
reference number (DS-2013-8212-00). While the Wastewater Treatment System is
described in the decision (reference paragraph [2]), this does not set out the matters
requiring consent or the relevant status of the various components. In short one
cannot see from the decision what the applications bafore_ the hearng panel were.

[40] The conditions of consent for regional matters set out their purpose as:

Purpose
1. For the purpose of discharging ireated wastewater {TWW) by way of

~ subsurface irrigation for a wastewater Treatment Plant (Treatment
Plant)) fo the fand application fieid,
2. For the purpose of discharging contaminants to air from the Treatment

Plant and Land Application Field, ‘
3. For the purpose of authorising earthworks associated with the

construction of the land application field,

[41] There is confusion among the members of this Court as to whether this
constitutes the consents granted, given the statement in the decision at 11.1 of the

Commissioners’ decision: |
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We therejore grant the resource consent applications sought by the
Whakatane District Gouncil for the Matatd wastewater treatment system
subject to the impositicn of the conditions set out in Appendix 2.

[42] This approach has made its way through to the granting of the consents,
such that there is one determination pertaining to the NORSs (paragraph 11.2) and one
determination relating to all of the other resource consents (parall.l). One can then
understand how the Independent Commissioners came to a suite of conditions that
traverse the various applications. There are instances of uncertainty as to which
consent or condition relates to which consent, and whether one is connected to
another. The nature of the activities allowed by the resource consents appear in the
conditions peftaining to those applications which sets out three purposes. These do not
encompass the stormwater discharge consent that was applied for as an addendum
(Tab 5 Vol One Commeoen Bundle). The decision refers to a total of five resource

congents. There 1s only evidence of four being applied for.

[43] On one view the consents are void for uncertainty given the applications are

vague n the exireme.

[44] Taking the view that a decision cannot grant more than that which has been

| applied for, the outstanding consents mean that in reality the project cannot be
implemented until important pieces of the project are resolved, namely around
earthworks, vegetation clearance consents and stormwater management. The issue for
the Court is whether these consents are important to understanding the effects of what
1s proposed. Should they have been considered together? What are the cumulative
effects? Are we able to understand the proposal and its effects without them?

Flexibility in applications

[45] A fundamental issue which arises in this case is a desire on the part of the
Applicant for maximum flexibility. This is not uncommon; many cases before the
Court are prepared on the basis that the final design is not known. In this case there is
a desire to use a design-build-operate system, and thus retain maximum flexibility for

the successiul tenderer.

f46] In many cases there are other contingencies that may lead to variations in
the design. The designation process ifself recognises this need for flexibility, and
utilises the concept of Outline Plans. Nevertheless, the Act recognises that effects
_AWhich ave identified can be dealt with as part of the designation process, and in
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general consents require sufficient details for the Court to accurately be able to

understand the nature and scale of effects created.

471 In recent years there has been a tendency of consultants to park significant
issues utilising the devices of management plans and generalised conditions to address
effects. The Court has repeatedly noted its concern that it must, in terms of both
designations and resource consents, be able to understand both the scale and
significamce of the wvarious effects.  Generalised conditions and an outline

Management Plan often do not achieve this outcome.

[48] . In this particular case the Applicant has suggested that odour can be
addressed by a simple condition that there is no objectionable odour beyond the
boundary, supported by an Odour Management Plan. As we will discuss, the
difficulty is that there was no design, or possible design, suggested to us that could
achieve this, and the exemplar that was given to us of the Maketi Wastewater
Treatment Plant demonstrated clearly the contrary position at the time of our site visit
when there was objectionable odour beyond the boundary observed.

[49] It is also necessary to point out that the Court has wide experience with
these type of developments, including Puke Coal v Waikato RC} and one of its
Commissioners is a very experienced wastewater engineer. Evidence in answer to
cross-examination and questions by the Court of the relevant odour experts confirmed
the Court’s concerns that best practice would involve a separate buffer distance of
between 100-160m. In the absence of a full and proper design, the concemns of the
Court become obvious if there is residential housing intended. In this regard, the
Cowrt then fturned to whether or not the use of this land for Papakainga can

appropriately be taken into account.

[50] The other critical issue for the purposes of this decision is the intent to allow
the Nitrogen (W) and Phosphorus (P) contarninants from the treated wastewater to
reach surface water with minimal attenuation after discharge. Again, the evidence
from the experts is that significant attenuation could be achieved by treating swiface
water areas, either by special planting, riparian planting or otherwise, tuuning the area
into & wetland or destocking it. Again, the argument of the experts then turned not
upon best design or best practice, but rather whether or not an increase in
contaminants to the ORC was an adverse effect. There was a conflation of the issues

" of water quality with ecological effect.

2 12014] NZEnvC 223
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[51] Another example is the question of vegetation clearance. That could only be
relevant o the LAF given Lot 6A is in pastoral grass. It is not mentioned in the
regional consents, or in the conditions beyond:

58. During construction of the Land Application Field the consent holder

shall:

(a) Ensure that no siripping of grass sward or topsoil is 6 occur on the
land application field.

[52] Yet the Applicant’s Assessment of Environmental Effects (AEE) refers to
vegetation clearance required (page vii, page 21). However, there is no application
for consent or consent granted, and we have no jurisdiction to grant such consent on
this appeal. Accordingly, it appears such a consent would be required prior to works

commencing.

[53] The Couwrt musi confine its consideration to the matters that have been
applied for. There is scope for the Cowrt to make a correction where a status

identification has been made in error, but it can’t expand the scope of the applications.

[54] In applying for resource consents and designations, the Applicant has
referred to relevant parts of the AEE filed contemporaneously However, these are
large complex chapters and do not always deal with the issues fully. In some cases
the relevant chapter does not provide the inmformation sought on the Council
application form. One must derive the parameters of the Application from the detail
of the AEE. For instance:

() Maximum discharge of wastewater at the LA is in a Table at Section 5 of
the AEE at 605m>. Ts that a limit? (ie a condition as to maximum
discharge);

(b) Buildings are described on Lot 6A as being a maximum of 3.5m in height.
The height for permitted activities is 7m. Is the height limit in the AEE a
condition?

(c) The AEE shows bunds within the designation for the Treatment Plant.
There 1s no bunding described for the Buffer zone NOR. Yet evidence to
the Cowrt suggested bunding within the Buffer zone.

(d) The bunding is described in the AEE as containment for spills. Yet the
conditions of consent has a section headed Wastewater Treatment
Plant/Environmental Buffer — (Condition 21{(c) could apply to both), thus
permitting bunding in the Buffer area. |
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(e} The AEE limits potential odour discharge to the Pumphouse at the LAF,
whereas consent conditions grant an odour discharge consent for the LAFR.
There was no suggestion of odour elsewhere on the LAF so there may be a

stmple ervor.

[55] The Conditions for each application group (ie NOR and resouice consents)
are encapsulated in the one document for each group. The group then segregates
activities, giving scope for anomalies of the type we have discussed. Although we
had originally intended fo address the conditions of consent in a separate annexure,
the redrafting required is simply foo onerous for the Court if we are to deliver a timely

decision.

[56] Ovwerall the Applications and consent conditions are ambiguous, and would
be difficult to enforce. The Independent Commissioner decision relies on the AER
and consent conditions, and as a result 1s unclear and potentially ulira vires in some
respects.  Considerable work would be required to generate an appropriate and
enforceable set of consent and NOR conditions if consents are to be granted.

[57] Overall, this reinforces a fundamental concern of a lack of information as to
the intentions of the Applicant and the effect of the applications. Furthermore the .
Independent Commissioners’ decision is brief in the explanation of issues or reasons

for the consented conditions imposed.
Application preparation

58] ‘We cannot help wonder if this case would have benefitted from mediation.
We note the refusal of the Applicant to engage in such mediation. More careful
thought should have been given to the issues in front of the Environment Court,
These fundamental failures have made this case extremely complex. Whilst we
recognise that the process before this Court is iterative there are limits to the extent to
which this Court can or should be required to remedy a situation of the Applicant’s
own creation. Mr Enright submitted the Court should be reluctant to repair major

errors and omissions in the Applicant’s case.

[59] Many of the issues are not assisted by the way in which the case has been
presented to the Court, or the draft conditions of consent prepared. We have found a
mis-match between the application for consents and the consenis granted. The heavy
- reference back to AEEs in the original application has made it difficult for the Couut
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to identify what matters have been modified by evidence before the Court, and what
matters may remain at large although not identified by any other party. Examples of
matters that weren’t addressed in any evidence before the Court include:

{a) the water bore on the waste Treatment Plant site;

(b) the discharge of sediment-laden contaminants (for which no application
seems to have been made, though consent has been granted);

(c) the question of the quantity of earthworks required; and

(d) whether the earthworks are within the NoRs or will extend to the Maori
roadway, and what the effects will be.

[60] This list is not exhaustive and is intended to indicate the types of problems
this Court has had to grapple with in trying to understand these applications.

[61] To the extent that there are conflicts between the AEE documents and the
evidence given to this Court, we have taken the evidence before this Court as the most
contemporaneous and disregarded the conflicting information in the AFE. We can
see no other choice, given that we would otherwise need to examine many hundreds
of pages of the AEE where there are apparent conflicts with evidence given to the
Court or there has been a modification of proposal or conditions. Accordingly, if
consents and NOR were to be granted, reference to the AEE in any conditions would

be inappropriate and clearer conditions must be drafted.

The Court’s approach

[62] This scene-setting has, of course, been particularly long, but it will be clear
that the issues in this case are significant, with some not only regionally important but
nationally important. The particular concerns in relation to the Treatment Plant need
to be understood in light of the history of land confiscation and re-grants that occurred
in the mineteenth century, the subsequent drainage of the confiscated land and the
creation of the cuts of the Tarawera and Rangitaiki Rivers. Moreover, the provisions
of the Freshwater Policy Statement require inferpretation and application in the
circumstances and the regional documents applying in this case, and in reference to
the NZCPS.
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[63] In discussing this matter we have concluded that we need to discuss the

various major strands as follows:

(a) historical, including;
a. history of the area,

b. history of studies and applications,

(b) procedural, including;
a. consultation;

b. designation matters, including consideration of alternatives and

reasonable necessity;
(c) matters relating to the wastewater Treatment Plant;
(d) matters relating to the LAF:
(e) the relevant National, Regional and District Plans;

() Reserve issues;

() Part 2 evaluation, including the integration of all issues;

(h) Outcome, Conclusion and Directions.

[64] Within each of those categories significant sub-issues arise. We will address
these at the beginning of each section. Because these will all integrate into a decision
on the overall proposal, and the various consents and designations, it is appropriate
that we draw these various strands together at the end of the decision, rather than
trying to reach progressive conclusions. Although we may reach some conclusions on
sub-issues, that will nevertheless still require an integrated decision to be reached.

[65] This multi-strand approach might be criticised as appeating to park issues
through the decision. We have carefully considered whether it is possible to
progressively move through the issues. However, the Court is agreed that the matter
is of such complexity that it is to be addressed in this manner to try and ensure we
deal effectively with the many issues that have arisen. It is difficult for the Court to
find an entirely satisfactory approach that is succinet, yet covers all aspects of key
issues. There is a general desire to identify an issue, discuss the matters that bear
upon it, and reach a conclusion. In this case, that would lead to many hundreds of

pages of decision, and a great deal of repetition.
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[66] This means that under each head, a series of issues will be addressed, but
final conclusions will be made later in the Decision. This recognises that the RMA
process is not a liniar exercise of getting from A to B, but requires integration of many
complex issues into a final Decision. Under section 5 of the Act, this Court must be
satisfied that the purpose of the Act will be met in confirming the various designations

and consents sought.

[67] In doing so, we must evaluate scientific, sociological, cultural, ecological,
public health, economic and practical issues across a broad spectrum. We must
evaluate these in the contexi of numerous national, regional and district RMA

documenis.

[68] ‘Some matters could be considered under all headings, many under more
than one. We have tried to adopt a logical and transparent methodology by which our
conclusions are justified. In doing so we do not attempt to identify each piece of
evidence from the thousands of pages of supporting documents and transcript that are
relevant. Some evidence and documents are in conflict, and this has complicated our
task. The Court represents a cross-section of skills, but we are nonetheless unanimous
m our conclusions and reasoning. Given we appreciate this Decision is likely to be

contentious, the Court has jointly signed the decision.
Historical mattexs

[69] Historical matters include those from the pre-European period and involve:
(2) the original peoples;
(b) division and confiscation of the lands in the area;

(c) subsequent land grants made to Maori, particularly Lot 6 and Lot 7, and
their subsequent subdivision, sale and disposition;

(d) Treaty of Waitangi reports;
(e} hydrology and geography of this area;

(f) the town of Matatd and its relationship to the surrounding area, including
debris flows, flood plains and the Tarawera and Rangitaiki Rivers;

(g) wastewater Treatment Plant within the area and in particular septic tanks,
inchiding:

(1) problems with septic tanks;
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(ii) solutions available and the history of investigations and reports

prepared by the Council in relation to this issue.

The original peoples

[70] Ngiati Awa (the descendents of Awa) 1s the earliest recorded 1wi in this
region.® Their eponymous ancestor, Awanui-a-Rangi, was the son of Toi-kai-rakau,
and he lived in the Eastern Bay of Plenty area well before the major migration fleet
from the Pacific." The Waitangi Tribunal has noted that by the time Mataatua Waka,
captained by Toroa, arrived in this district, Toi’s many descendents, including Ngati
Awa, populated the region.’ The crew of Mataatua intermarried with Te Tini~a~Toi®
and the modern fribe Ngati Awa draw from this combined genealogy to reflect their
statns as tangata whenua, claiming a sphere of influence that extends south to Ohiwa
Harbour and north-west beyond Matatd to Maketi.” Their names and stories for
important land marks remain within the Matatd-Whakatane district, including the

original name for the Tarawera River.

[71] Ngati Awa intermarried with other waka people including those of the Te
Arawa Waka® Ngati Tiwharetoa ki Kawerau, for example, while tracing their
primary descent lines from Tuwharetoa-i-te-Aupouri, nevertheless have Ngati Awa
genealogy through Tiiwharetoa’s mother.” While some of his descendants led the.
migration to Taupo, where that section of the iribe settled, others spread to the coast
from Otamarakau to Matatd and at Kawerau.'® Significant links with the Matata
region remain as Tiwharetoa was a direct descendent of the tohunga Ngatoroirangi,
who navigated the Te Arawa Waka under its captain Tama te Kapua,™

[72] Together with the descendants of Tama te Kapua (known as Ngatli
Rangitihi} also residing in the Matata area, they maintain the influence of Te Arawa
Waka in this region. Both TOwharetoa and Ngati Rangitihi claim tangata whenua

status as a result.

? Waitangi Tribunal The Ngéti Awa Report (Wai 46, Legislation Direct, 1999) p 14
* Tbid

® Ibid

¢ Ibid pp 14-13

"'Ngati Awa Settlement Act 2005, Acknowledgements [16]

¥ D Potter, Evidence-in-chief, Appendix B, p 1112

¥ Waitangi Tribunal The Ngati Awa Report (Wai 46, Legistation Direct, 1999} p 19
1 Thid

- eid
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[73] The Environment Court has previously described the process of settlement

at Matatd to Kawerau as follows:

"f25] The local tangata whenua have been in occupation for many
centuries, moving into the area through a process of migration augmented
by arrivals from the Pacific. The major influx of seiflers occurred
approximately 700 years ago with the armival of the Te Arawa waka
captained by Tama Te Kapua. The people who frace their corigins to that
waka include Ngati Tawharetoa ki Kawerau who descend from
Ngéioroirangi, the tohunga on the waka. Ngatoroirangi is also associated
with bringing geothermal fire to Aotearoa and the Tarawera River was
named Te Awa o te Atua, literally "The River of the God" in reference fo
him. Rangitini was the great, great-grandson of Tama Te Kapua.
Rangitihi had eight children and they became “Ngé Plimanawa e Waru
o Te Arawa — The Eight Puilsating Hearts of Te Arawa” thus becoming the
core of the Te Arawa Ceonfederation of Tribes. Ngati Awa enjoys different
bui related origins.

[26] Descendants of these early peoples settied in the vicinity of Matata,
enjoying a reputation for the quality and quantity of the feasts they were
able to provide from the rich beunty of the swamps, rivers and sea. The
waters of the river were one of the constants of their life, providing water,
food, transport and spiritual connection.

[27] The waters of Te Awa o te Atua at the mouth — the combined waters
of the Rangitaiki and Tarawera rivers as they flowed into the sea at
Matatd, were their principal food source.” 12

Division and the confiscation of land

[74] The rise of the Maon King movement from 1856-1858, and the coming of
the Pai Marire movement in 1865, would have a profound effect on the settlement of
land at Matatd. The Waitangi Tribunal has noted that impact in its Ngat 4wa
Raupatu Report (1999).13 In 1864, Te Arawa supported and fought for the Crown
against Ngati Awa and other East Coast forces attempting to pass through their lands
to fight for the Maori King."* Ttwharetoa of Taupo supported Te Arawa at this

critical time, but Tawharetoa ki Kawerau remained neutral,

[75] Following the murder of CS Volkner in 1865, Pai Marire leaders attempted
to impose a boundary line or aukafi over the North Island, across which the Crown
and its colonial forces were told not to cross. That line went from Taranaki in the

2 Marr v Bay of Plenty Regional Council [2011] NZRMA. 89, pp 98-99

B Waitangi Tribunal The Ngati Awa Report (Wai 46, Legislation Direct, 1999) Ch 4: see also
Archaeological Assessment of Proposed Matatd Waste Water Scheme, Matatd, Eastern Bay of Plenty
(April 2014) Exhibit “H” pp 5-6

TLom Archaeoclogical 4ssessment of Proposed Matata Waste Water Scheme, Matatd, Eastern Bay of Plenty

(April 2014) Exhibit “B” pp 5-6

B Waitangi Tribunal The Ngati Awa Report (Wai 46, Legislation Direct, 1999) p 37
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west to Cape Runaway in the Fast.'® Emboldened by their new faith, adherents in the
Eastern Bay of Plenty took part in the sacking of the Te Arawa schooner, the Mariner,
and the Eurcopean owned Kafe. Members of the crew of the Kafe and passengers
including Crown official ‘James Fallon’ were killed.!” They were supported by a few
members of Ngati Awa, but Ngati Rangihouhiri IT and Ngati Hikakino — two northern
hapii of Ngati Awa who lived in the vicinity of Matata, were a;rﬁong those held

responsible.}‘g

[76] The Crown interpreted these combined actions as acts of rebellion and Ngati
Awa lands, and the lands of others deemed to be rebels were confiscated in 1865-1866
pursuant to the New Zealand Settlements Act 1863.” The Bastern Bay of Plenty
Confiscation District commenced at the mouth of the Waitahanui River (north of
Matatd) travelling along the coast to the Araparapara River, east of Whakatane and it
traversed some miles inland to a point marked by Putauaki (Mount Edgecumbe).20
The effect of the confiscation was to extinguish all Maori customary title within that

district.

[77] In 1868, a formal survey plan for the township of Richmond (now Matata)
was surveyed from the confiscated land and the township created. It continued as a
base for the colonial forces after Te Kooti and his followers attacked Whakatane.*
By 1870, following the withdrawal of troops, many native residents of the district
returned. They were joined by a number of Te Arawa groups in 1886, following the

Mount Tarawera eruption.*

[78] By 1870 the port at Te Awa o Te Atua became central to the local economy,
until direct cuts to the sea were made for the Rangitaiki River in 1913-1914 and the
Tarawera River in 19172 With the Rangitaiki Drainage Scheme, the diversions of

' Ngati Awa Claims Settlement Act 2005, Acknowledgements [25]

Ngati Awa Claims Settlement Act 2005, Acknowledgements [25]; see also Archaeological
Assessment of Proposed Matard Waste Water Scheme, Matatd, Eastern Bay of Flenty (April 2014)
Exhibit “II” pp 5-6; Ngati Awa Claims Settlement Act 2005, Ackmowledgements [25]

® Waitangi Tribunal The Ngati Awa Report (Wai 46, Legislation Direct, 1999) Chapter 5

' Thid, Chapter 6

2 1hid at p 67 ,

2 Bxhibit “H” drchasclogical Assessment of Proposed Matatd Waste Water Scheme, Matatd, Eastern
Bay af Plenty (April2014) pp 6-7

2 1) Potter, Evidence-in-chief, Appendix B, p 1114; M#ori Land Cowt Record ~ 4 Whakatane Minute
Book 42-44 (1888)

# Waitangi Tribunal The Ngati Awa Report (Wal 46, Legislation Direct, 1999), pp 103-108; Exhibit
“H” Archaeological Assessment of Proposed Matatd Waste Water Scheme, Matatd, Eastern Bay of
. Plenty (April 200D p7
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- these two major rivers ensured that much of the swamp land in the catchment was

drained for farming and setflement **

Subsequent land grants made to Maori, particularly Lois 6 and 7 and their
subsequent subdivision, sale and disposition

[79] Pursuant to the New Zealand Settlements Act 1863 and the Confiscation of

Lands Act 1867, the Compensation Court ascertained and determined to whom fand

within the confiscation district should be granted. Land was either returned to local

loyalist Mzor or lands were awarded to other loyalist tribes who assisted the Crown.

Land was also retained by the Crown for settlement by Buropeans. All grantees

received Crown grants. As a result of the work of the Compensation Court, the lands
 both east and north-west of Mataté along the coast were reallocated.

[80] By the 1880s, the Native Land Court was authorised to administer those
titles still in M#ori ownership following the enactment of legislation to enlarge its
jurisdiction to deal with the Crown grants. This was inttially necessary to ensure all
prantees, and not just those who held the land in frust, were accurately recorded on the
titles. Tt was also given jurisdiction to determine successions where any grantee was

deceased.

[81] On the eastern side of Te Awa o Te Atua, Parish of Matata Allotment 1 was
allocated to Ngiti Whakaue. We are not in a position to trace the former titles
concerning this block, but today a small part of it is set aside as a Maori reservation
for the purposes of a marae and burial ground for the common use and benefit of the
Negati Umutahi tribe.*® Umutahi Marae is particularly associated with both Ngati Awa
through Te Tarewa and Ngati Towharetoa.”’ The Waitangi Tribunal has noted that
while Umutahi was a descendent of Tiwharetoa and the left-hand amo (side carving)
of the house is of Tuwharetoa-i-te-aupowri, the relationship with Ngati Awa is
demeonstrated by the right-hand amo commemorating Awanui-a-rangi, the eponymous
ancestor of Ngati Awa.® The land upon which the Umutahi Marae is situated is
administered by Marae trustees appointed by the Maori Land Court. It will benefit
from free reficulation if the Treatment Plant application is granted.

2 Yixhibit “I* drehaeological Assessment of Proposed Matatd Waste Water Scheme, Matatd, Eastern
Bay of Plenty {(April 2014)p 7

® Qee for example the Native Land Court Act 1886 & 1894 and the Maori Land Claims Adjustment
and Laws Amendment Act 1904

~n o PNZ Gazette, 21 May 1987, No 74, p 2251

- % Weitengi Tribunal Ngiri 4wa Report (Wai 46, Legislation Direct, 1999) page 18; see also

- Application, commeon bundle Vol I, 311

# Waitangi Tribunal Ngdti Awa Report (Wai 46, Legislation Direct, 1999) page 21
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[82] Parish of Matata Allotment 3 was registered in 1874 in favowr of Ngati
Rangitihi. The remnant of this block, formerly Lots 31 and 32 of Allotment 3, (now
bearing the appellation Matata 930) is where the Ng#ti Rangitihi Marae (Rangiachia)
is situated, and from the car parking area and wrupa the proposed Treatment Plant site
can be clearly seen.”” It was gazetted as a Maori reservation in 1974 for the purposes
of a marae for the benefit of Ngati Rangitihi Hapil and people of the district generally,
and as such is administered by marae trustees appointed by the Méori Land Court.>°
This marae will also benefit from free reticulation if the Treatment Plant application is

granted.

[83] The Crown grant for Allotment 6 was registered in June 1877, and it lists the
“Ngati Raukawa Natives” to whom Awa o fe Afua lands were awarded “in
recompense for military service rendered during the year 1865.”*' These people were
Kiharoa Koha (described as an aboriginal chief) and others. Allotment 6 was
subsequently partitioned into Matatd 6A, 6B and 6C in 19133 Lots 6B and 6C weze
sold. The owners also sold Matatd 6A in 1917 to Raharuhi Pururu of Te Arawa >
The block was then transferred to Hakopa Haimona in 1920. The block is now Maori
land administered as an ahu whenua trust by two trustees, Anthony Olsen and Robert
Gardiner. As Midori land it is acknowledged to be taonga of special significance by
the Preamble of Te Ture Whenua M#ori Act 1993. This block (Lot 6A) is where the’
Appellant proposes to situate the Treatment Plant.

[84] We were told that, of the 404 beneficial owners of Lot 6A, many are
descendents of Hakopa Haimona. We were fold he was from Ngiti Tawharetoa. It
was the evidence for the Komiti that 45 owners are deceased and have not been
succeeded to. Their estates hold approximately 30% of the total 2384 shares i the
block.* Tt was also the Komiti’s evidence that owners (or descendants of owners)
holding approximately 20-25% of the shares in Lot 6Aoppose the application.® For
our purposes, while we are not concerned with the actual figures, we consider the
Komiti’s evidence indicates that a significant number of beneficial owners oppose the

application, a factor we discuss later tn this Decision.

 Miori Land Court Record: 60 Whakatane Minute Book 20
3 N7 Gazette, 24 Oct 1974, No 106, p 2483; Te Ture Whenna Maori Act 1993, ss 338 & 239; Maori
Reservations Regulation 1994
. ZTR. No 135/27
© ko 2 ndori Land Court Record - 59 Rotorua Mimute Book 144
T BLTO SA275/265
S Bxhibit “AA”
" Bxhibit “AA”
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[85] In terms of Allotmént 7, the block was awarded to Ngati Towharetoa ki
Taupo represented by Poihipi Tukairangi, Hohepa Tamamutu and Ihakora Kahuao.
They were described as aboriginal chiefs from Taupo on the Crown grant registered in
June 1877.3% The grant records the names of the Ngati Twharetoa natives to whom
Awa o Te Ata lands were awarded “in recompense for military service rendered
during the year 1865.” Allotment 7 was partitioned in 1917 fnto Lots 7A and 7B.%
Lot 7B was subsequently sold. It now owned by the Burts. There are 516 beneficial
owners of Lot 7A. The beneficial ownership lists for Lot 6A and 7A indicate that the
ownership is sigmficantly different, which accords with the blocks being allocated to
different tribal groups.

[86] The Omiao Marae sitvated on Lot 7A is particularly associated with
Tawharetoa ki Taupo and Te Kooti.® Mr Olsen indicated that the house was
originally located at Otaramuturangi and was moved to Lot 7A as a result of
directions from Te Kooti.?® Tt was gazetied as a Miori reservation in 1971 for the
purposes of a meeting place for the benefit of Tawharetoa peoples, and as such is
administered by marae trustees appointed by the Maori Land Court.™® As Maori land
it is acknowledged to be taonga of special significance by the Preamble of Te Ture
Whenua Maori Act 1993.

[87] The description of the beneficiaries of the Oniao Marae now includes Ngati
Thwharetoa ki Kawerau (Bay of Plenty). Again, as with Umutahi Marae, the
relationship with Ngati Awa is portrayed in the carvings. The house is called
Tiiwharetoa, the left-hand amo 1s called Hikakino (descendent of Thiwharetoa) and the
right-hand amo is called Rangihouhiri (Hikakino’s son). Both these ancestors
depicted on the panels are associated with the hapii of the same names (claimed by
Ngati Awa) who were accused of being in rebelllon and. whose lands were
~ confiscated. According to the Waitangi Tribunal they “more than any other hapd

were deprived of their sacred sites and necessary land for their future wellbeing”.*!

[88] As the sea-frontage of Lot 7A is occupied by the marae, only the rear of the
block may be used in the future for Papakainga or other cultural uses.  The rear of the
site has direct and ready views of the Treatment Plant site. Oniao Marae will also

R, No 135727

¥"Mori Land Court Record - 63 Rotorna Minute Book 362
*% Mr Haimona, Evidence-in-chie?, pages 1155-1167

¥ Mr Olsen, Bvidence-in-chief, pages 430-431 [42]

' 4 NZ Gazette, 15 July 1971, No 53, p 1430; Te Ture Whenua Maori Act 1993, ss 338 & 239; Maori

" Reservations Regulation 1994
H Waitangi Tribunal Ngati Awa Report (Wai 46, Legislation Direct, 1999) pages 21, 137-138
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benefit from free reticulation if the Treatment Plant application is granted. Tt is not
known what the formal position of the trustees is regarding this application, but 6
trustees are deceased and two of the 5 remaining trustees have opposed it before this

Court.
Treaty of Waitangi Reports

[89] There have been at least three reports of the Waitangi Tribunal relating to
the Matatd — Whakatfne district. The first and most relevant is the Ngdri Awa
Raupati Report ( 1999).‘1'2 That report details the fraditional and contemporary history
of the region, including the confiscations and the drainage of the Rangitaiki Swamp.
The main opinion expressed in the report was that, contrary fo the Treaty of Waitangi,

Ngati Awa land was confiscated without just cause, and, secondly, that affected
hapl were left with insufficient land for their needs.® The Tribunal recommended
that the Crown negotiate settlements with Ngati Awa auci Ngati Tuwharetoa ki
Kawerau (Bay of Plenty). The other two Waitangi Tribunal reports deal with issues
concerning cross-claims prior to the introduction of legislation giving effect to the

Treaty settlements for these tribes.™

[90] The second of these reports, the Ngari Tawharetoa K Kowerau Settlement
Cross-Claim Report (2003) concerned Ngati Rangitihi cross-claims. In that report the
Tribunal’s key recommendation was to leave the door open for a Ngati Rangitihi
settlement, should their claims be well-founded and internal divisions resolved.® The
Crown appears to have had no issue with that, claiming that it has the capacity to
provide equal redress to Ngati Rangitihi. The mandate process for Ngati Rangitihi

commenced in 2014.%

[91] The settlements for the other two tribes proceeded and the Ngati Awa

Claims Settlement Act 2005 and the Ngati Towharetoa (Bay of Plenty) Claims
Settlement Act 2005 were enacted. The govemnance entities for Ngati Awa (Te

Runanga o Ngati Awa) and Ngati Tawharetoa (Ngati Tiwharetoa (BOP) Settlement

Trust) have provided CIAs in relation to this application.

2 Waitangi Tribunal Ngati Awa Report (Wal 46, Legislation Direct, 1599)

“ Waitangi Tribunal Ngdti Awa Report (Wai 46, Legislation Direct, 1999) Letter of Transmittal

* Waitangi Tribunal Ngati Awa Cross-Claims Report (Wai 958, Legislation Direct) and The Ngati
Tuwharetoa ki Kawerau Settlement Cross-Claim Report (Wai 996, Legislation Direct, 2003)

8 g Ngati Tuwharetoa ki Kawerau Settlement Cross-Claim Report {(Wai 996, Legislation Direct,

o 2003) Letter of Transmittal and see pages 34-42

SR ) fs See Office of Treaty Settlements Web-Site
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[92] Te Mana o Ngéti Rangitihi Trust and the Ngati Rangitihi Raupatu Trust
have also provided Cultural Impacts Assessment / Statements (CIA). Te Mana o
Ngati Rangitihi Trust signed a Deed of Mandate in 2014 with the Crown to settle all
outstanding Ngati Rangitihi historical claims.*” It is likely that a settlement will be
concluded in the near future. '

[93] The settlement process is relevant to both the Treatment Plant on Lot 6A
and the LAF. The Lot 7A reservation remains the last coastal block at Matata, held
for the collective known as Ngati Tuwharetoa, where Papakainga may be developed.
The only other coastal blocks, obtained under their settlement, comprise a nohonga
(fishing site within the vicinity of the Tarawera River mouth) and a reserve Wahieroa
adjacent to the land upon which the LAF will be situated.”® We discuss these sites in

more detail below.
Present day hydrology and geography

[941] Matatd is a small coastal township located approximately 24 kilometres to
the north-west of Whakatane in the Bay of Plenty region. If is situated on a sloping
terrace at the base of the Manawhahe Hills. The hills are steep and bush-covered, and
rise to 300 metres above sea level. Matatd town itself slopes from an elevation of
around 20 metres at the railway line to three metres above sea level at Arawa Street.
Part of the town at the western end is built on low-lying coastal dune land.

[95] To the east of Matata are the low-lying and fertile dairy lands of the
Rangitaiki Plains. The general locality immediately to the east is drained by two main .
rivers, namely the Tarawera and the Rangitaiki Rivers, with the Whakatane River
further east again. Three small streams flow through Matatz itself, the Waitepuru, the
Awatarariki and the sporadically flowing Waimea Streams.

961 The course of the Tarawera River has been modified to provide a direct
outlet to the ocean, and the original outlet on the seaward side of Mataid is now a
series of lagoons. The course of the Rangitaiki River has also been modified to
provide a direct outlet to the ocean, and the original Rangitaiki River bed between the
Rangitaiki and Tarawera Rivers has also been modified so that it discharges only to
the Tarawera River, with no remaining direct connection to the Rangitaiki River. The
modified part of the old river bed was variously referred to during the hearing as the

EEIEEREN

a7 See Office of Treaty Settlements Web-Site

o . “®Ngati Triwharetoa (Bay of Plenty) Claims Settlement Act 2005
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Old Rangitaiki River bed, the Orini Stream and the Bennett’s Road Stream. We refer
to it as the ORC, in part to avoid confusion with the Orini Stream between the

Rangitaiki and Whakatane Rivers.

[97] The ORC is important to the proposal, in that it is the freshwater receiving
enviromment for groundwater containing treated wastewater from the LAF. It is part
of the Rangitaiki Drainage Scheme and passes through land drained by a series of
east-west and north-south oriented farm drains. It is controlled by flood gates at its
junction with the Tarawera River, with the gates opening on the out-going tide to
allow the stream to drain, and closing agam on the incoming tide to prevent
inundation of the drained farmland, which is now below high tide level. The water
level in the ORC is above the surrounding ground level due to consolidation of the
local peat soils when the land was drained. Water from the farm drains is pumped into

it through a series of pumps along its length.

[98] The land directly to the east of the township, and south of the Matatd
lagoons, is characterised by a sand dune ridge running parallel to Thornton Road, with
land to the south of the dunes being undulating, and forming part of the Rangitaiki
Plains. The proposed site of the Treatment Plant is located on land south of the sand

dunes, at an elevation of approximately nine meires above sea level.

The town ofMatatﬁ '

[99] The town of Matatad (formerly Richmond) was surveyed in 1868 and is at a
suburban scale. The railway line is between the headland and the housing. Many
houses are on small sites, around 800-1000m?, and there are many unbuilt sections.
SH 2 splits just after entering Matata from the north, with the State Highway branch
following the headland and rail line to Edgecumbe, the other road to Whakatane
following the frontage of the town facing the lagoon. None of the housing and other
facilities (schools, marae etc) have reticulated waste water, although there is

reticulated power and water.

[100]  The town of Matatd comprises predominantly residential dwellings, with -
243 occupied dwellings at the time of the 2006 census and a population of 640 people.
In addition, Matatd has three marae, two primary schools, a general store, a pub, a
small number of other local retail businesses and a rugby ground. A Department of

Bl Conservation camp ground is located on sand dunes on the other side of the lagoons

" fom the Matata township.
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[101]  The town is underlain by shallow marine, estuarine, alluvial and beach
deposits..In 2005 it was severely impacted by several large debris flows generated by
intense rainfall within the adjacent hill country. Similar events have occurred in the

locality previously.

[102]  The village has a largely permanent population with a number of retirees.
The costs of the Matatd Lagoon restoration have been visited on the local population
by way of special rating. Furthermore, the significant disruption of the 2005 debris
flow, which damaged the railway bridge and destroyed a number of houses in the
Clem Elliot Drive area, arve still evident to the close observer. A number of houses
have been rebuilt in the debris flow path on the foredune area.

[103]  After the cuts for the Rangitaiki and Tarawera Rivers, the lagoon area in
front of the village languished until it was cut off from the Tarawera. Since then the
lagoon has reverted fo wetland. The surrounding area to Edgecumbe and Tarawera is
fow lying farmland. Although there are height variations, with land around the village
at levels 6-9 metres above sea level, much of the wider area is around lm above sea
level. This means the area is subject to drainage (and pumping in places) to maintain

the area as pastoral.

Wastewater treatment within the areq, the septic tanks and problems with septic

tanks

[104] Wastewater treatment and disposal in Matatd is currently by individual
septic tanks and on-site disposal fields. There are approximately 265 existing
individual systems. Various surveys of the existing septic tanks have been undertaken
over the years, but the evidence did not provide us with a clear picture of their
adequacy or the extent or seriousness of problems that have been experienced with
them. We were advised that the most recent survey of septic tanks m 2012 showed
that 70% did not comply with at least one requirement of the Regional Council’s On-
Site Effluent Treatment (OSET) Plan and 50% did not comply with two of the seven

requirements.
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[105]  Mrs Krawczyk stated in evidence that in the majority of cases disposal fields
are too small, and during questioning, advised that: %

disposal fields were too small and some of the areas are low lying
and the issue is really with ground water and the leaking tanks

surfacing.

[106]  She also stated that: >

The Matata area is not wall suited to septic tank effluent fields due
to a high groundwater fable in parts and peor soil drainage.

[107]  ‘While the evidence indicated there have been some problems associated
with individual on-site soakage systems, these were not explained in any quantified
way in terms of public health risk or effects on water quality or the environment
generally. In addition, a 2011 public health assessment by Institute of Environmental
Science and Research Lid (ESR) and Beca found: f

1

... there is not a compelling case for the infreduction of a reticulated
sewage disposal sysiem in Matata on the basis of risk to human health.

[108]  The report confirmed that some septic tank systems were not functioning

adequately and that:

...quantifying the proportion of properties with issues, and whether these
can be adequately reciified will require individual on-site assessmenis.

[109]  The report went on to note that the installation of a reticulated sewerage
system would have benefits, including flexibility in land use, enhanced development
opportunities and the removal of sewage disposal responsibilities from the local
householder, but these would need to be balanced against significant costs.

[110]  The evidence of Dr Miller, the Medical Officer of Health, stated that overall
the Matatd wastewater scheme as proposed will promote good health, providing
increased levels of protection for Mafatd and the wider community. Dr Miller
considers on-site effluent treatment systems such as septic tanks can be appropriate
for small numbers of scattered dwellings that are distant from significant bodies of
water, or well above ground water levels, but does not consider Matata to be a small
or remote settlement. Dr Miller disagreed with the findings of the ESR report that

“ Pranscript, page 51
. " Mrs Krawozyk, evidence-in-chief, paragraph [20]
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there is no compelling need for a reticulated system on public health grounds and

considered the current systems will pose an ongoing risk to public health.

[111] My Bradley, a senior wastewater engineer called for the Applicant,
hightighted that the existence of a safe, reticulated (piped) water borne sanitary

‘wastewater system: 31

...[s requirad to protect the public health of the community and that i is
well established that the existence of a safe sanitary/wastewater system
provides immense beneiits {o the well being of a community in terms of
health and safety.

[112]  ‘While we respect the expert opinion on public health issues, we were faced
with conflicting views and very little factual information relating to Matatd to assist us
in quantifying the risks and benefits. When we sought to understand the
environmental benefits, we found the evidence to be largely silent. Responses to our
questions did not assist us greatly either, leaving us with some difficulty in
understanding the overall benefits of the scheme and how they compare to the
proposed additional contaminant loads at the LAF.

[113]  Table 11 of the ESR report (Tab 21 of the common bundle) shows E coli
levels are generally higher in the downstream monitoring sites of the Waitepuru and

Waimea Streams, but this is not consistently the case.

Solutions available and the history of investigations and reports prepared by the
Council in relation to this issue

[114]  Mr Harris was convinced that septic tanks were a more cost-effective option
for this community and that the impost on ratepayers was unreasonable. His view was
that the Districh Council had initially accepted thé ERS advice, that there was no
compelling health reason for a reticulated system, but had subsequently resiled from
that position and proceeded with this application.

[115] M Hazris énd others also criticised the District Council for not utilising the
Kawerau plant (to which sludge from the Matai2 Treatment Plant would go).

[116] Mr Harmis expressed suspicion that the comstruction -of this Proposed
Treatment Plant may lead to a long-term objective of processing waste from other
areas throngh Matatd. At 15.6.1(g), the Tarawera Catchment Plant identifies possible

- ' Mr Bradley, evidence-in-chief, paragraph [55]
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pumping of treated effluent to Matatd and discharge to the Tarawera River mouth.
This appears to discuss industrial (Mill) waste, and it is one possibility among many.

[117]  In relation to municipal sewage, four altematives are identified at 15.4.6 of
the Tarawera Catchment Plan. Of these, the alternate selected sees Kawerau and
Edgecumbe municipal waste fransitioning to an alternate discharge method after 2005.

[118]  We examine the relevant planning instruments later in the decision under
our discussion of the LAF, and here we note that the Tarawera Catchment Plan does
seek improvement to water quality. Discharges such as those from the Kawerau Plant
are tightly managed under that Plan, with a regime which leads to the prohibition of
human sewage entering the Tarawera River. The Tarawera Catchment Plan promotes
a shift to land-based treatment and disposal systems. The Whakatane District Plan
also refers fo the inadequacies of existing reticulated sewerage systems and
encourages a move to best practice. We pick up these matters later in the decision.

[119] In the Opus report of 15 July 2013 on Wastewater Treatment and
Management Options, four options were identified at Chapter 4:

(a) Matatd and Edgecumbe each have independent treatment systems (4.2);

(b) Treatment and disposal at Kawerau (4.3);

(c) Treatment for Edgecumbe and Matatd at Matata with two sub-options:

(i) combined effluent discharged via ocean outfall or land application
field; '
(i)  two Treatment Plants (Edgecumbe and Matata) but combined ocean
" outfall or land application field

(d) Transfer to Whakatine

[120]  The third scenario is therefore a possibility, but the current Application
limits the vohume that can be treated, and its source.

[121]  Tor current purposes, we cannot consider what future applications might be

filed, but must consider this application on its merits.

[122]  Furthermore, and in practical terms, we consider that there are likely to be

.'::':3;‘s_igniﬁcant problems with this plant accepting waste from more distant areas, for the

- following reasons:
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() Long pumping lines can lead to septic waste, which is more difficult for

this type of system to process.

(b) The system is sized for a maximum of around 600 homes, and any
extension of this is likely to lead to significant problems in obtaining
consent, given the limited size of the designations and the sensifivity of the

receiving environment.

(c) There is a significant cost to pumping waste from Kawerau or Edgecumbe
to Matata.

[123]  The District Council considered three different methods of wastewater
collection for Matatd, a conventional gravily system, a vacuum system and a
pressurised small bore diameter pipe system using individual on-site grinder pumps.
Various reports were obtained and the grinder pump system adopted. Again thisisa
question of District Council policy. Our role is to consider whether the applications
meet the purpose of the Act and the various documents prepared under it.

Process of assessing alfernative sites

[124] At the time the District Council resolved to proceed with a fully reticulated
wastewater system for Matata, the site or sites at which wastewater treatment and
disposal would take place were not known. Accordingly, as a matter of practical
necessity, the District Council needed to identify and assess the suitability of possible
sites for these two activities, regardless of any statutory requirements to consider
alternatives under s171 or s105 of the Act. As wastewater Treatment Plants are
generally known to have the potential to cause offensive odours beyond the boundary
of the plant site from time to time, it would be reasonable for an applicant to
anticipate that an assessment of alternative sites under s 171 of the Act might be a

statutory requirement.

[125]  One of the key objectives of any site assessment and/or selection process
(site selection process) must be to first identify sites that, as far as possible, avoid
potential adverse effects from natural hazards and to minimise the potential for
adverse effects on the enviromment, as these will be important considerations in any
subsequent statutory process under the Act. Put another way, the site selection
process is a fundamental building block used to support future decision making. In
much the same way that solid or robust house foundations reduce the risk of future

problems with the house itself, so a robust site selection process reduces the risk of
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problems occuring with the site or sites chosen, in terms of suitability for purpose.
The converse is also true, that were a site selection process is not robust, there is a
greater likelihood of later difficuities, in one form or another, with the selected site.

[126]  Further important considerations when undertaking a site selection process
are transparency of decision-maling, clear recording of the process so that it can be
readily understood by others, and mechanisms for reviewing the process if basic
assumptions change through iitially unforeseen circumstances. In making these
comments, we make it clear there is no requirement for an applicant to select the best
possible site, or to consider all potentially available sites, but whichever site is
eventually selected, it must be able to meet the relevant requirements of the Act.

Scope of the appeal

[127]  Jurisdictional issues regarding the nature of this appeal were raised before
us. It was argued, for example, that issues such as odour from the Treatment Plant,
and some cultural and relationship matters were outside this appeal. This seems to
rely on the wording of s274 1(e) and (f), and s274(4B). These sections deal with
evidence that can be called only if it is both within the scope of the appeal, and is a
matter arising out of the previous proceedings, or on any matter on which the person

could have appealed.

[128]  Ms Hamm directed this matter at the Raupatu Trust and possibly Mr Harris
(although he is the Appellant). We note that the appeal 13 very broadly worded, and
for clarity we conclude that all issues in this hearing were relevant at first instance and

are covered in the appeal.

[129]  This case does raise some process issues, the key ones being:

(2) whether the Komiti could be a party;
(b) consultation; and

(c) consideration of alternatives.
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The Komiti ‘as @ party

[130] Only Mr Harris appealed the decision. The Raupatu Trust and Komiti
joined as $274 parties.

[131]  The Raupatu Trust had submitted and appeared at the initial hearing. No

issue was rajsed as to their status.

[132] The Komiti had not submitted separately. Some evidence for them was

produced by Mr Paterson, but was given no weight by the Council-appointed

Commissioners. Nevertheless, the Komifi represents persons (and is an entity under

the Act) having an interest greater than the general public. Given they are beneficial

owners in Block 64, and some of 7A as well, their relationship with the land as Maori
. beneficial owners is recognised by s 6.

[133]  Status to appear was not pressed by Ms Hamm, but for clarity we conclude
the Komiti is entitled o be a party under s274(1)(d) and (da). None of the restrictions
under s308 apply.

Consultation

[134] 1In terms of s36A of the Act there is no duty to consult when secking
resource consents or notices of requirement, but that provision does not prevent
consultation if an applicant or local authority elects to do so. In this case, the District
Council elected to consult, and having chosen to do so it was obliged to conduct the

process in accordance with well established principles.*

[135]  In terms of the broader Matatd community, the application indicates that the
Distyict Council commenced consultation with the community in 2004, but that the
debris flow disaster in 2005 interrupted the consultation process.” In June 2012, a
questionmaire was sent out to all property owners. The results indicated that 41% of
respondents believed that a reticulated system was required, 45% believed that it was
not required and 14% did not know. The results of the survey were communicated to

the Matatd community by newsletter in June 2012.

52 See Air New Zealond & Ors v Wellington International Airport [1993] 1 NZLR 671 for principles

BEE ..*® Application for Resource Consent & Notice of Requirements, Common Bundle, Vol 1, Tab 1, page 112
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[136]  In March 2013 the District Council made the decision to consider three
options for wastewater disposal and proceeded to develop a consultation strategy. >
That consultation strategy carried out by the Applicant from 20 May 2013 included:

o Meetings with individual owners of properties neighbouring the Treatment
Plant and LAF sites,

o Community Updates — newsletters. We undesstand these were sent to

every home in Mataté,
o Community meetings and forums;
o Meetings with key stakeholders;
o Newspaper articles and radio interviews;
o Pressreleases;
o The Applicant’s webpage and social media;
o  Annual Plan_consultation process

o Field trips.>

[137] We need to comment briefly on the roles of the District Council as both the
Applicant and the Consent Authority. Both can consult, but matters become murky
where the parties promoting the application are also the consent authority. When it
comes to dealing with Maori particularly, there was not clarity as to whether a
consultation was by the Applicant or by the Consent Authority. All evidence on
consultation was given for the Applicant and it is unclear if the Consent Authority

considered any issues for consultation separately.

[138]  The Applicant and / or Consenting Authority claims that through the Annual
Plan process and the special consultation process, it received 101 submissions in total
on the Wastewater Scheme. Of these, 88 were received from the Matata community.
Of the 88 respondents, 84% were in favour of full reticulation, 5% in favour of partial

reticulation and 11% did not want any reticulation.>®

[139] It is not clear to us from the surveys held in 2012 and 2013 whether a
majority of residents support full reticulation, but what has been demonstrated is that
a significant number of the residents do support it.

N Application for Resource Congsent & Notice of Requirements, Commmeon Bundle, Vol 2, Tab 7

¥ s Krawczyk, Evidence-in-chief, paragraph [51-53]
. Sf‘, Application for Resource Congent & Notice of Requirements, Common Bundle, Vol 1, Tab 1, page 112
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[140]  In terms of the Maori community of Matata, it was the evidence for the
Applicant that a special consultation strategy was developed for consultation with
iwi/hapti represented by:

o Ngati Rangitihi — Te Mana o Ngati Rangitihi Trust (TMONR) & Ngati
Rangitihi Raupatu Trust Incorporated (NRRTI);

e Ngiti Tiiwharetoa - Ngati Tuwharetoa (BOP) Settlement Trust (NTST);
o Npati Awa—Te Runanga o Ngati Awa (TRONA);

o Npéti Umutahi — Umutahi Marae; and

o Ngati Makino - Ngati Makino Heritage Trust (NMHET).”’

[141] TMONR and the NRRTI both produced separate CIAs. CIAs were
produced for Ngati Awa and Ngati Towharetoa ki Bay of Plenty (Kaweraw). Ngati
Makino left the issues for the local “hau kainga” people (Te Arawa
whanaunga/relatives) to address, namely, Ngati Rangitihi.

[142] In addition, the Applicant’s culfural consultant held meetings with iwi
representatives, and a plenary session was convered on 2 December 2013 to finalise
her draft cultural report.®

[143]  Consultation with local iwi was conducted but not all interested hapt and
beneficial owners were identified. Nor were all cultural issues identified or -
addressed. In particular the Maori Reservation on Lot 7A and the prospect of
Papakainga on Lot 6A do not seem to be addressed, although marked on Council
plans uwsed for site selection purposes. Another example relates to the cultural
landscape at the LAF site, the impact, if any on the Maori land in the vicinity of the
LAF and the concept of Te Mana o te Wai found in the Freshwater Policy Statement —
given it is a term dependent on tangata whenua values. However, these issues have
now been identified as a resuit of these proceedings and are covered where relevant in

this judgment.

[144]  In terms of local marae, three on-site consultations took place at Umutahi,
Rangiaohia (Rangitihi) and Oniao (Matata 7A) between the Applicant representatives,
the consultants, and the marae frustees “responsible for property maintenance,

o7 Ms Krawczyk, Bvidence-in-chief, paragraph [54-56]

s fs-.Ms Hughes, Evidence-in-chief, paragraph [28-29]
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including for on-site efftuent disposal systems™ at each marae.” These meelings were
held on 5 November 2013 and 26 March 2014, '

[145]  Interms of Matatd Lot 6A Ahuwhenua Trust, it is common ground that the
trustees, Anthony Olsen and Robert Gardiner, were consulted and that they have

approved a lease in favour of the Applicant.

[146]  The Trustees also attempted to consult the 404 beneficial owners of Lot 6A
at meetings organised by the Trustees, held on 21 August 2013 and 10 Angust 20145
These publically notified meetings were attended by the Applicant’s staff involved
with the Treatment Plant and LAF project but no other beneficial owners attended.®!
At a subsequent AGM held on 14 September 2014, the 